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THE “PAROL EVIDENCE” RULE. 


I. 


EW things in our law are darker than this, or fuller of subtle 
difficulties. It appears to me that the chief reason for it is 
that most of the questions brought under this rule are out of 
place; it is true, in a very great degree, that a mass of incongruous 
matter is here grouped together, and then looked at in a wrong 
focus. Because the rule deals with evidences, with writings, — 
things the nature of which it is to be evidence of what they 
record, — it is assumed that it belongs to the law of evidence. 
But in truth most of the matters with which it is concerned have 
nothing to do, with the law of evidence. It heightens the confu- 
sion, however, to find that some of them do belong there. 

How, then, shall one find his way out of these perplexities? By 
coming to some clear conception of what the law of evidence is; 
by eliminating those parts of the subject which do not belong 
under that head, and allotting them to their proper place; and by 
tracing the development and true proportions of what remains. 
Let me try, although very imperfectly, to help a little towards 
accomplishing this result.! 

I. It is necessary to keep in mind a few discriminations. 1. Be- 
tween rules of substantive law and rules of evidence. When the 





1 For an attempt to indicate the nature of the law of evidence, the reader is referred 
to 3 Harvard Law Review, 142-7, and Thayer’s Cases on Evidence, 1-4. 
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law requires a thing to be recorded, or to be in writing or under 
seal, or attested by witnesses, these are provisions of the substantive 
law; they are not requirements of the law of evidence. These are 
matters of form required in some cases as necessary to the consti- 
tution of a thing, in some required in order that it may be avail- 
able as the ground of an action, and in some that it may be 
provable. In either case they belong to the substantive law of 
the particular subject. When, therefore, testimony or facts offered 
in evidence are rejected as not conforming to any one of these or 
the like requirements, it is the substantive law of the case that 
excludes them.} 

2. We must, therefore, discriminate between different senses in 
which the word “evidence” is used. In the sense which gives 
name to the great and quite peculiar department of law which is 
known among English-speaking people as their “ law of evidence,” 
this word means testimony, or some matter of fact regarded as a 
thing to be offered to a legal tribunal as a basis of inference in 
ascertaining some other matter of fact. It does not include all that 
relates to the general topic of proof or legal reasoning, or all that 
is popularly meant by the word “ evidence,” — all evidential mat- 
ter,— but only such as it is necessary to offer for use in court 
when a tribunal has to ascertain a matter of fact unknown or dis- 
puted. The rules of evidence regulate this particular judicial func- 
tion. They do not determine questions of mere logic or general 
experience, or furnish rules for conducting processes of reasoning. 
To talk of evidence, then, and to settle questions about it, in the 
mere sense of a logically probative quality, is not to touch upon 
the region belonging to the law of evidence; indeed, to talk of it 
at all, unless with reference to its use for the purposes of litiga- 
tion, is not to talk of what belongs to this specific department of 
our law. When we speak of certain writings as “ evidences of 
debt,” or of ownership, or of writings generally as “ written evi- 
dence,” and what is not in writing as “ extrinsic evidence” or 
“parol evidence,” we are, for the most part, not using the word 
“evidence” in any sense apposite to the law of evidence. Is it 
this head of the law that makes a bond or negotiable paper or 
other writing to be an evidence of debt, or a bill of lading evi- 
dence of ownership? Is it the law of evidence which requires a 





1 I found my judgment on one of the most useful rules in the law, viz., that when 
parties have put their contract into writing, that writing determines what the bargain 
is. — Martin, B., in Langton v. Higgins, 4 H. & N. 402. 























THE “PAROL EVIDENCE” RULE. 327 


will, or a deed, or a contract about land, to be in writing? And 
is it the law of evidence which is appealed to in determining all 
the various implications and corollaries of these requirements? — 
as, é. g., in deciding when the parol or extrinsic matter submitted is 
or is not consistent with the rule that you must have a specialty, 
or that what you rely upon shall be zu¢rinsic in the writing? 

3. Furthermore, it is necessary to remember in a thousand 
cases, when it is said that “‘ evidence is admissible,” or the reverse, 
that this ‘admissibility ” has no necessary relation to the law of 
evidence. For in such cases the admission or rejection of what is 
offered rests, far oftener than not, on different grounds. It may 
turn on a doubt as to the mere logical quality of what is offered, 
or as to the true limits of the governing propositions of substan- 
tive law, pleading, or procedure, which in every case must fix the 
character of what is put forward as being relevant or the reverse. 
Neither of these situations presents a question in the law of evi- 
dence. If the inquiry be merely whether a matter admitted to be 
logically probative is excluded by any general rule from being used 
in court as a basis of inference, then you have a question in the 
law of evidence. But our books are full of statements and deci- 
sions that certain evidence is or is not admissible, which, if justly 
analyzed, are merely enunciations of a conclusion of logic or gen- 
eral experience, or of the substantive law in its various branches, 
or of the law of pleading or procedure. 

Where a declaration as to the admissibility of evidence is clearly 
not an assertion as to a point in substantive law, pleading, or pro- 
cedure, it is very often merely a single specimen, out of myriads 
that might be offered, of probative matter zo¢ excluded by the law 
of evidence. Such propositions are often put as if they declared a 
rule or doctrine in the law of evidence. When Wigram, in his 
well-known treatise on the “ Admission of Extrinsic Evidence in 
Aid of the Interpretation of Wills,” says, in his fourth proposition, 
that in order to aid in deciphering a will, etc., “the evidence of per- 
sons skilled in deciphering writing . . . is admissible to declare 
what the characters are,” and in the fifth proposition that “for the 
purpose of determining the object of a testator’s bounty . . . the 
court may inquire into every material fact,” etc., he is not laying 
down any rule in the law of evidence, he is merely 2//ustrating the 
subject by showing that the law of evidence has no precept about 
it. And generally, as regards this valuable little book, which is 
widely supposed to contain a considerable number of rules of evi- 
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dence, the real truth is that while it lays down some rules of con- 
struction, it points out that there is hut one single rule of evidence 
involved in the whole discussion; namely, that which is stated in 
its proposition vi., with the exceptions in proposition vii. Little 
reflection is needed to see that such things, mere instances of what 
zs provable, are but so many illustrations and applications of the 
fundamental conceptions in any rational system of proof; namely, 
that what is logically probative and at the same time practically 
useful may be resorted to, unless forbidden by some rule or prin- 
ciple of the law. These instances may be multiplied and heaped 
up in countless numbers. They are,.in fact. And yet he who 
does this is merely illustrating, often with a benumbing superfluity, 
the practical working of the principles of reasoning or the law of 
evidence; he is not stating these principles or rules. 

4. Again, it is important to notice that rules which declare the 
effect of probative matter do not belong to the law of evidence. 
For example, when it is declared that certain facts create an estop- 
pel, or that, as evidence, they are conclusive, or that they make a 
prima facie case, or create a presumption, such propositions amount 
to saying that, as regards this or that specific question, such and 
such facts are legally equivalent to certain others, either absolutely 
or prima facie, This may be so either for the purposes of the sub- 
stantive law or of the law of procedure. Of course if such is their 
legal effect, then the proof of them is, for the given purpose, tanta- 
mount to the proof of the facts that they stand for.2. One may get 
an exact notion of the use of rules of presumption in their relation 
to evidence by observing Lord Blackburn’s handling of the case of 
Anderson v. Morice.2 Compare Lord Coleridge’s opinion in Ogg 
v. Shuter,* where the case is discussed merely upon a balancing of 
the evidence. 





1 “ Where the words of a will, aided by evidence of the material facts of the case, 
are insufficient to determine the testator’s meaning, no evidence will be admissible to 
prove what the testator intended. . . . Courts of law, in certain special cases, admit 
extrinsic evidence of intention to make certain the person or thing intended, where the 
description in the will is insufficient for the purpose. These cases may be thus defined: 
where the object of a testator’s bounty, or the subject of disposition (7.¢., the person 
or thing intended), is described in terms which are applicable indifferently to more than 
one person or thing, evidence is admissible to prove which of the persons or things so 
described was intended by the testator.” As to Wigram’s meaning when he speaks of 
proving intention, see sections 9 and 10 of his book. 

2 See 3 Harvard Law Review, 14I. 

° L. R. 10°C. P. Gta. 

*L.R. 10C, P. 159. 
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The statement, then, that anything is conclusive evidence is not 
one for which the law of evidence is responsible. It may be a 
thing very important to be known in handling evidence, but in that 
respect it is not essentially different from the ordinary rules of sub- 
stantive law and procedure governing the particular case. 

5. Another discrimination to be observed is that between docu- 
ments which constitute a contract, fact, or transaction, and those 
which merely certify and evidence something outside of them- 
selves, —a something valid and operative, independently of the 
writing. Brunner, in a learned consideration of the subject of 
“ Documents,” has incidentally pointed out this discrimination with 
precision while speaking of documents in the old Italian law, and 
of their nomenclature, — (1) carta or cartula, and (2) notitia or 
memoratorium. He quotes! a Lombard document of the ninth 
century which sets forth a promise per wadiam to give by a cartaa 
piece of land in exchange; and goes on to remark that by the 
Lombard law a binding contract is concluded by the giving of the 
pledge (wadia) ;? and that as regards the legal effect of the trans- 
action, the giving of a document is unimportant. The document 
in such cases is only written testimony of a transaction already 
valid and complete without it. It is merely an evidence document. 
“The carta, on the other hand, has a twofold office. It is both a 
means of proof and a means of constituting the transaction which 
it authenticates. It is used in legal matters which are accom- 
plished only by means of the document. As constituting the con- 
tract, it takes the place of the wadia; as authenticating the 
contract, it unites with the function of the wadia that of the 
notitia.” Such documents, he adds, are called “ dispositive.” 
“The carta, as contrasted with the mere evidence document, is 
a dispositive document.” 

This distinction finds abundant illustration in our own law, old and 
new. In 1422% a plaintiff sued in account for money received to 
his use; the defendant pleaded that he had given a deed to the 
plaintiff testifying the receipt of the money, and insisted that the 
plaintiff must make profert of the deed. Babington, J., at first 
seemed to agree with the defendant, on the ground that otherwise 
the plaintiff might recover twice by suing again on the deed; and 
he put the case of one owing twenty pounds on a simple contract, 





1 Urkunden, 15-17. See “The Early History of Negotiable Instruments,” 9 L. 
Quart. Rev. 70. 


2 See Essays in Anglo-Saxon Law, 190. 
8 Y. B.1 H. VI. 7, 31; Fitz. Ace. 1; semble s.c. Y. B. 2 H. VI. 9, 5. 
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and afterwards making a bond for the same twenty pounds (sur 
contract) ; such a one, he said, shall be discharged from the con- 
tract by the obligation ; and ifan action be brought afterwards on 
the contract he may plead that for the same contract and the same 
money the plaintiff has a bond; and the reason for this, he said, 
was because otherwise a man would be twice charged for the same 
debt. Rolfe, counsel for the plaintiff, in answer put the case of 
lending a horse by an indenture, and afterwards bringing an action 
of debt on the loan without showing the indenture; clearly, he 
said, the borrower has no such plea as this, that the lender has an 
indenture on the same contract, because the indenture merely tes- 
tifies the contract, and so in this case the deed merely testifies 
the receipt. ‘As to the case you put,” he goes on, “ of a bond, I 
entirely agree; for the contract and the obligation are two different 
contracts, and by the greater I am discharged from the less. But 
in the case of the receipt and the deed which witnesses the receipt 
there is but one contract.”! In 1460,? on occasion of a question 
put to the judges by the Recorder of London, it appeared that 
one had sued in debt for a sale of cloth, and the defendant would 
wage his law; upon which the plaintiff set up a custom of London 
that the defendant should be ousted of his law if the plaintiff put 
forward “a paper or parchment written and sealed with the de- 
fendant’s seal, which proves the contract.” The plaintiff did make 
profert of such a paper, testifying that the defendant had agreed to 
the contract. Laken, serjeant, said that the action should have 
been brought on the paper, and not on the contract; but Prisot, 
C. J., thought otherwise. ‘The contract,” he said, “is not deter- 
mined by this. It is determined where one makes a bond upon a 
contract, or if a man recovers in debt upon a contract. Here no 
bond is shown, but only a paper testifying the contract. If I bail 
goods by deed indented,” he added, “ and afterwards bring detinue 
for them, I am not to count on the indenture, for that is only a thing 
testifying the bailment. It is the same if I make a contract by deed 
indented. I shall not be compelled to count on the indenture; for 
the contract is not determined upon (sur) the indenture, but con- 





1 Compare Newton, C. J., in 1444, at the end of a case in Y. B. 22 H. VI. 55, 32: 
“Tf one buy a horse of me for ten pounds, and deliver me a bond for ten pounds for 
the contract, it is a good bar in an action of debt, and, as regards the debt, is as strong 
as a release for all manner of actions.” 

2 Fitz. Dette, 68, s.c. Y. B. 39 H. VI. 34, 46 (ed. 1689). Some older editions of 
this year book omit important parts of the case. 
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tinues, and a man may elect how he will bring his action.” ‘To 
which,” adds the reporter, “ all the justices agreed.” ! 

Whenever, therefore, the law requires, in any transaction, a 
formal document, the carta, it is demanding something more than 
written evidence; it is making form necessary, —as when a seal 
to a deed is required, or three witnesses to a will. As there is no 
will without the witnesses, and no deed without the seal, so the 
carta, and no part of it, can exist outside of the writing. And yet, 
from the nature of it, this sort of writing is also evidence, —as 
they used to say, it “testifies;” being in this respect different 
from the seal and witnesses. 

As contrasted with this sort of thing, it is a notitia, a memora- 
torium only, that is called for when the English Statute of Frauds, 
in §§ 4 and 17, is content with “some note or memorandum in 
writing” of the agreements there referred to.? 

II. Leaving, now, these discriminations, and coming to the 
precept itself, which goes by the name of “The Parol Evidence 
Rule,” it is ordinarily said that in the case of contracts in writing, 
wills, deeds, and other solemn documents, parol evidence is not 
admissible to vary or add to their legal effect or to cut it down; and 
especially it is said that such evidence of the writer’s intention is 
not admissible. In this expression, “ parol” means what is extrinsic 
to the writing, and “ evidence” means testimony or facts conceived 
of as tending to show what varies, adds to, or cuts down the writ- 





1 It seems that one might count upon the specialty if he chose, and it “could not 
be disputed, unless by matter of as high a nature.” Fitz., Barre, 19; s.c. 18 H. VI. 
17, 8 (1439). 

In 1522-1523 (Y. B. 14 H. VIII. 17, 6), in a long and interesting case, Brudnel, C. J., 
said: “ Things which pass by parol are made subject to a condition, as well by parol 
as in writing; . . . for a deed is only proof and testimony of the party’s agreement. 
As a deed of feoffment is only proof of the livery; the land passes by the livery, but 
when the deed and the livery coexist, it is a proof of the livery.” Compare Saunders, J., 
in considering a deed of lease of land, in Throckmerton v. Tracy, Plowden, p. 161 
(1556): “ And he said he was of the like opinion that Brudnel seemed to be of in 14 
H. VIII., that contracts shall be as it is concluded and agreed between the parties, 
according as their intents may be gathered. . . . And certainly the words are no other 
than the testimony of the contract.” 

2 “The contract itself, and the memorandum which is necessary to its validity under 
the Statute of Frauds, are in their nature distinct things. The statute presupposes a 
contract by parol. . . . The contract may be made at one time, and the note or memo- 
randum of it at a subsequent time.” — Hoar, /. (for the court), in Lerned v. Wanne- 
macher, 9 Allen, 412. That the “validity” of the contract is not touched by statutes 
like the English one, but only the remedy, see Townsend v. Hargrave, 118 Mass. 325; 
Maddison v. Alderson, 8 App. Cas., p. 488 (er Lord Blackburn). 
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ing, or to show the intention. The phrase parol or extrinsic evi- 
dence stands contrasted with that intrinsic evidence which is found 
in the writing itself. A careful scrutiny of the cases appears to 
show that the rule is aimed, not so much against offering evidence 
of anything, as against the thing itself that the evidence is offered 
to further; it is the varying, adding, and cutting down that is con- 
demned, the trying to give to matter not in writing an equal effect 
and operation with that which has the written form; or, to speak 
more generally, the trying to give to matter which is not formal an 
equal effect with that which is formal,—as being recorded, or 
under seal, or witnessed, or merely written, whether the form be 
required by law, or merely by convention of the parties. There 
are questions relating to construction and to matters offered in aid 
of construction which I reserve for another article. 

Let me illustrate these suggestions by considering their applica- 
tion to some well-known classes of cases. 

1. Of recorded judgments it is said’ that they cannot be “ con- 
tradicted, added to, or varied by oral evidence.” This appears to 
be only another mode of expressing the doctrine of the conclusive 
and binding quality of domestic judgments,? as regards all who 
appear upon the record to be parties and to be subject to the juris- 
diction. Of the nature, and some of the limitations of this doctrine, 
a clear impression may be got by looking at two or three cases. 

In a case where the defendant had pleaded tojan action of debt 
on a judgment in the Court of Common Pleas, in another county, 
that at the time of the supposed service of the original writ on him, 
he was not and never had been an inhabitant of the commonwealth, 
had had no notice, and had not appeared to defend, the plaintiff 
demurred, and the plea was held bad: “ The judgment declared on 
cannot thus be impeached collaterally by plea... . A writ of error 
lies to reverse the judgment, if erroneous. But until reversed it 
must be taken to be conclusive.”® As to the scope of the general 
doctrine about the effect of judgments, it has been further said that, 
“when the cause is within the jurisdiction of the court, but the 
proceedings are based upon a defective writ, or are prosecuted 
without service of process, or notice upon the party to be affected, 
the objection is no more fatal to the jurisdiction and power of an 





1 Stephen, Dig. Ev., art. go. 

2 “As a plea, a bar, or as evidence, conclusive,” etc. — De Grey, C. J., in the 
Duchess of Kingston’s Case, 20 St. Tr. 537, note (1776). 

8 Cook v. Darling, 18 Pick. 393. 
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inferior court than it is to one of general jurisdiction. In such 
cases a judgment in another State, even of a court of general juris- 
diction, may be impeached by plea and proof, upon the ground of 
a want of jurisdiction of the person in the court rendering the judg- 
ment, Carleton v. Bickford, 13 Gray, 591. Domestic judgments, 
however, cannot be thus impeached collaterally by the parties 
thereto; not because of an apparent authority in the court to 
render the judgment, but because the remedy by review or writ 
of error is held to be more appropriate.”1 In Needham v. 
Thayer? the doctrine of Cook v. Darling? was overruled, as re- 
gards the particular ground of impeachment there set up, on the 
view that this was required by the Fourteenth Amendment to 
the Constitution of the United States; it was held that a de- 
fendant in an action of contract on a domestic judgment might 
plead and prove that he was not a resident of the State when 
the writ was served, and that he had no notice of the suit until 
the beginning of the present action. The case came up on excep- 
tions to a ruling of the trial judge rejecting evidence of these facts. 
It was held that the evidence should have been received: “ We are 
of opinion that [the defendant] had the right to impeach the judg- 
ment by proof of these facts.” In other words, those facts were a 
good defence. 

Qualifications of the doctrines above stated as governing in the 
case of domestic judgments, are recognized as applying in the case 
of judgments of other states of the American Union, notwithstand- 
ing the provision of its Constitution (Art. 4, s. 1) that “full faith 
and credit shall be given in each state to the public acts, records, 
and judicial proceedings of every other state,” and to the acts 
of Congress passed in pursuance thereof. In Carleton v. Bick- 





1 Wells, J. (for the court), in Hendrick v. Whittemore, 105 Mass. 23. 

2 147 Mass. 536. 

8 Supra. ; 

4 “These provisions of the Constitution and laws of the United States are neces- 
sarily to be read in the light of some established principles which they were not 
intended to overthrow. They give no effect to judgments of a court which had no 
jurisdiction of the subject-matter or of the parties. D’Arcy v. Ketchum, 11 How. 165; 
Thompson v. Whitman, 18 Wall. 457. And they confer no new jurisdiction on the 
courts of any State, and therefore do not authorize them to take jurisdiction of a suit 
or prosecution of such a penal nature that it cannot, on settled rules of public and 
international law, be entertained by the judiciary of any other State than that in which 
the penalty was incurred. Wisconsin v. Pelican Ins. Co. [127 U.S. 265], above cited. 

“Nor do these provisions put the judgments of other States upon the footing of. 
domestic judgments, to be enforced by execution, but they leave the manner in which 


43 
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ford! in an action on a judgment of the Court of Common Pleas 
of New Hampshire, it appeared that the sheriff’s return was recited 
in the judgment, showing personal service on the defendant. The 
defendant offered evidence contradicting this, and it was rejected. 
On a case reserved, the Supreme Judicial Court of Massachusetts 
held that it should have been received, on the ground that in such 
an action the defence is open that the court rendering the judgment 
had no jurisdiction of the defendant’s person; and this, although 
the judgment recited the existence of the facts necessary to give 
it jurisdiction. And so it was held in Thompson v. Whitman? 

This slight statement of some doctrines relating to the effect of 
judgments and the way of impeaching them is sufficient for the 
present purpose. These are rules of the substantive law of judg- 
ments.® Yet it is common to attribute them to the law of evi- 
dence, and to express them by saying that the record is conclusive 
evidence, and that extrinsic evidence is not admissible to con- 
tradict it, and the like; as when in Wilcher et al. v. Robinson, 
the court says: — 


“Tf it be a judgment . . . of a domestic court of general jurisdiction, 
and the record declares that notice has been given, such declaration can- 
not be contradicted by extraneous proof. ... The judgment . . . is sus- 
tained, not because a judgment rendered without notice is good, dut 
because the law does not permit the introduction of evidence to overthrow 
that which for reasons of public policy it treats as absolute verity. The 
record is conclusively presumed to speak the truth, and can be tried only 
by inspection.” 





they may be enforced to the law of the State in which they are sued on, pleaded, or 
offered in evidence. McElmoyle v. Cohen, 13 Pet. 312, 325. But when duly pleaded 
and proved in a court of that State, they have the effect of being not merely prima facie 
' evidence, but conclusive proof, of the rights thereby adjudicated; and a refusal to give 
them the force and effect, in this respect, which they had in the State in which they 
were rendered, denies to the party a right secured to him by the Constitution and laws 
of the United States. Christmas v. Russell, 5 Wall. 290; Green v. Van Buskirk, 
5 Wall. 307, and 7 Wall. 139; Insurance Co. v. Harris, 97 U.S. 331, 336; Crescent 
City Co. v. Butchers’ Union, 120 U. S. 141, 146, 147; Carpenter v. Strange, 141 U. S. 
87.”— Gray, J. (for the court), in Huntington v. Attrill, 146 U. S. pp. 685, 686,—a 
clear and powerful opinion upon an intricate subject. 

1 13 Gray, 591. 

2 18 Wall. 457. 

8 Such rules as have lately become the subject matter of a large and interesting 
treatise, Van Fleet on the Law of Collateral Attack on Judicial Proceedings. Callahan 
& Co., Chicago, 1892. 

4 78 Va., p. 616. 
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The truth is that a certain defence, or answer to a domestic judg- 
ment is denied. There is a denial of the right to qualify the full 
verity and operation of such judgments, collaterally, as the phrase 
is. Jf this defence or answer were allowed, the evidence would be 
received. In a suitable direct proceeding, as by a writ of error or 
a motion to vacate the judgment, there is the right to ask the court 
that gave the judgment to annul it; and in such proceedings, where 
the facts impeaching the judgment are available, nobody ever heard 
that extrinsic evidence to prove the facts was not admissible. And 
so in any proceeding before any court, wherever such facts are in 
point of substantive law available, it is a mere matter of course 
that extrinsic evidence of them is admissible; as in several of the 
cases cited above.! 

2. In Bates v. Tymason,? in an action for the breach of cove- 
nants in a deed, there was a question as to the true boundary of 
the estate coriveyed, and a witness for the plaintiff (his grantor) 
was allowed to state what was said by the defendant, the original 
grantor, to be the true boundary, during the negotiations for his 
own purchase from the defendant. The defendant objected to the 
“parol evidence,” but it was admitted in the Supreme Court. The 
case ultimately reached the Court of Errors,’ and the decision was 
reversed; the chancellor (Walworth) remarking that the question 
was not what land Tymason intended to convey to May, but what 
land is covered by the description in the deed: “It is impossible 
for me to discover upon what principle May’s testimony could be 
received as legal evidence to support the plaintiff’s action. .. . 
Our recording Acts would afford no protection whatever to subse- 
quent purchasers if the abuttals and boundaries contained in writ- 
ten conveyances should be considered as referring merely to what 
was supposed by the immediate parties to be the land described in 
the deed.” 

In such a case as this it is not the law of evidence that is ap- 
plied, but the law of deeds; you cannot in effect add to a deed 
matter which has not the required form of a deed. In speaking of 
this as “ parol evidence” it is in contradistinction to the deed itself, 
as being “written evidence.” The requirement of a deed, and that 
deeds shall be in writing and duly executed, carries with it by im- 





1 Carleton v. Bickford, 13 Gray, 591; Thompson v. Whitman, 18 Wall. 457; Need- 
ham v. Thayer, 147 Mass. 536. See the interesting case of Denton v. Noyes, 6 Johns. 
294; compare Post v. Charlesworth, 21 N. Y. Suppl. 168. 

2 13 Wend. 300 (1835). 3 14 Wend. 671. 
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plication the rejection of anything extrinsic which is sought to be 
made operative as if it were in the deed. The difficulty is that the 
object for which the evidence is offered is illegitimate. 

3. It is the Countess of Rutland’s Case! that is so often cited 
to the rule that “ parol evidence is not admissible to vary or add to 
a writing.” But that case as regards this subject merely laid down 
a rule in the law of fines as to the declaration of the uses of fines; 
namely, the doctrine briefly stated in Jones v. Morley,? that if the 
fine be levied pursuant to a covenant declaring the uses, one can- 
not set up an intervening oral declaration of uses, or deny that the 
fine was levied to the uses declared in the covenant, unless, indeed, 
there be an intervening declaration by “other matter (than the 
covenant), as high or higher.” Coke’s report of the decision of 
Popham, C. J., goes on: — 


“‘ For every contract or agreement ought to be dissolved by matter of as 
high a nature as the first deed. JVihil tam conveniens est naturali equitati, 
unumquodque dissolvi eo ligamine quo ligatum est. Also it would be incon- 
venient that matters in writing made by advice and on consideration, and 
which finally import the certain truth of the agreement of the parties, should 
be controlled by averment of the parties, to be proved by the uncertain 
testimony of slippery memory. And it would be dangerous to purchasers 
and farmers and all others in such cases if such nude averments against 
matters in writing should be admitted.” 


It is the use of such matter, not the proving of it, that is objec- 
tionable. In like manner it is still a doctrine of the substantive law 
of contracts under seal that is asserted when, in conflict with some 
things said in this passage from Coke’s Reports, we read in a late 
case (1879), Canal Co. v. Ray,® that “ Notwithstanding what was 
said in some of the old cases, it is now recognized doctrine that 
_ the terms of a contract under seal may be varied by a subsequent 
parol agreement. Certainly, whatever may have been the rule at 
law, such is the rule in equity. . . . The rule in equity is undoubted.” 
And so in England, under the Judicature Act, a parol agreement 
“‘may be applied directly in answer to any proceeding upon the 
original deed brought contrary to the terms and faith of the agree- 
ment; the ancient technical rule of the common law that a contract 
under seal cannot be varied or discharged by a parol agreement 
is thus practically superseded” (Leake, Dig. Cont., 802). Which- 
ever way the rule be, the law of evidence is untouched. The 





1 5 Co. Rep. 25 (1604). 2 2 Salk. 677 (1696-7). 8 ror U.S., p. 52. 
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change relates to the possibility of using the parol agreement, even 
in case it were proved; not to the proving of it, but to the use of 
it as a defence or a ground of action. 

4. And so in modern times when a like doctrine came to be ap- 
plied as among “ parol” contracts, by applying to “ parol contracts 
in writing ” the old doctrine and the old remarks ! about “ contracts 
in writing” in the sense of sealed writings, — it was still a doc- 
trine of the law of contract. In Meres et al. v. Ansell et al.,? the 
court, without citing any authority, deals with a parol contract in 
writing as if it were protected by the rules applicable to a sealed 
contract. The defendants had contracted in writing for an exchange 
of certain property of theirs for the grass from Boreham Meadow, in 
the plaintiff's occupation. The agreement said nothing of a close 
called Millcroft, which was also in the plaintiff’s possession. The 
defendants, claiming under the agreement the grass in Millcroft 
also, were sued in trespass for acts done there; and upon pleading 
not guilty and a license, were allowed by Lord Mansfield to prove 
that at the time of making the writing it was agreed orally that 
the defendants should have, not only “the hay from off Boreham 
Meadow, but also the whole possession of the soil and produce 
both of Boreham Meadow and Millcroft.” Ona motion for a new 
trial, on the ground of admitting this “ parol evidence,” the full 
bench of the Common Pleas granted a new trial, declaring “ that 
no parol evidence is admissible to disannul and substantially to 
vary a written agreement; the parol evidence in the present case 
totally annuls and substantially alters and impugns the written 
agreement.” Here again the trouble was with the agreement, and 
not the evidence; that the agreement was an oral one. Of course, 
if this agreement could not, even if it were proved, be used, evi- 
dence of it was inadmissible; but the inadmissibility is traceable to 
the substantive law, and not to the law of evidence. 

In this last case the agreement seems to have been one where 
the fourth section of the Statute of Frauds required that either the 
agreement itself “‘ or some memorandum or note thereof” should 
be in writing and signed by the party to be charged therewith, or 
some other person thereto authorized by him. The same statute, 
in § 17, as regards certain contracts for the sale of goods, required 
as one of several alternatives, not that the agreement be in writing, 





1 £.g., the passage above quoted from the Countess of Rutland’s Case. 
2 3 Wils. 275 (1771). 
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but that there be “ some note or memorandum in writing; ” and in 
§ 5, in the case of all devises and bequests of real estate, that they 
should be “ in writing and signed .. . and. . . attested . . . by 
three or four credible witnesses.” While the statute, in requiring 
(in § 4) that if one would bring an action he should have a writ- 
ing of the sort named, and (in § 17) a writing or one of the other 
alternative things, doubtless has an eye to simplicity and certainty 
of evidence in court, it is not merely looking out for that. For it 
is settled that the writing must exist at the time the action is 
brought, and that one obtained after that time, while perfectly 
answering any requirement of evidence, is not sufficient.! The 
statute, therefore, as has often been pointed out, seems, as touch- 
ing the parts of it now in question, to be concerned in determining 
certain prerequisites to the bringing of an action. When it thus 
makes necessary the existence of a writing, it is only putting the 
same thing in other words to say that nothing but a writing will 
answer, and that all which the statute requires must be in writing. 
The real character of these propositions is obscured by phrasing 
them in terms of evidence, by saying, you cannot “ have recourse 
to parol proof,” you cannot supplement an insufficient paper by 
another “ by means of parol evidence, which the statute forbids.” ? 
The true proposition is one of substantive law, viz., that a party 
cannot ground an action upon an agreement which is in the oral 
form, even if it be proved or admitted, unless there be also a note 
in writing existing when the action is brought. 

5. The old doctrine, as has been said, which declared matter 
“in writing,” 2. ¢., under seal, to be of a higher grade than parol, 
is extended in modern times to all matters, in the case of contracts 
and solemn instruments, which are in writing in our modern sense, 
z.e., to all matter not oral; it is not now limited to what is by law 
required to be in writing. This application of the doctrine rests in 
part upon a supposed convention of the party or parties in putting 
the agreement into writing.2 The doctrine is accordingly ex- 
pressed in our books in a general form, thus: “ Parol contem- 





1 Tisdale v. Harris, 20 Pick. 9, p. 14; Bill v. Bament, 9 M. & W. 36; Gibson ». 
Holland, L. R. 1 C. P. 1; Lucas v. Dixon, 22 Q. B. D. 357; Re Hoyle, 67 L. T. Rep. 
674. 

2 Curtis, J., in Salmon Falls Man. Co. v. Goddard, 14 How. 446. 

8 “We are of opinion that the rule relied on by the plaintiffs only applies where 
the parties to an agreement reduce it to writing, and agree or intend that that writing 
shall be their agreement.” — Pollock, C. B. (for the court), in Harris v. Rickett, 4 H. 
& N.t. 
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poraneous evidence is inadmissible to contradict or vary the terms 
of a valid written instrument.”! “ By the rule of law, indepen- 
dently of the Statute of Frauds, parol evidence cannot be received 
to contradict a written agreement; the instrument itself must be 
considered as containing the true agreement between the parties, 
and as furnishing better evidence than any which can be sup- 
plied by parol.” The phraseology which introduces such a rule 
as this among rules of evidence is accounted for by observing 
again that ihe contract itself in its written form is called “ written 
evidence.” By a mere balance of phrase, the oral agreement is 
called “ parol evidence.” But the fundamental error of supposing 
that therefore the rules governing the oral agreement, and deter- 
mining when and how far it is valid and available, are any part of 
the law of evidence, is indicated when one asks himself whether 
the phrase “ written evidence” imports that the law relating to the 
nature, validity, and operation of instruments in writing is any part 
of the law of evidence. 

6. But it is in the case of wills that one may see the most con- 
spicuous illustrations of the error in question. The leading and 
very valuable little treatise by Wigram, already referred to, gives 
currency to it. Wigram made admirable contributions to the 
subject, but he accepted too readily the current language of the 
books, and did not discriminate between the rules of the law of 
evidence and the rules of construction and of substantive law 
which his book mainly serves to illustrate. He puts it (§ 2) as 
the object of his book to consider “ under what restrictions is the 
admission of extrinsic evidence in aid of the exposition of a will 
consistent with the provisions of a statute which makes a writing 
indispensable to the purpose for which the instrument was made.” 
If the subject were wholly free from any proper relation to the law 
of evidence, this language would be the less misleading. But it is 
not. As I have said before, there is at least one rule properly 
belonging to the law of evidence which is included within the scope 
of Wigram’s discussion. The rest is of a different character, and 
the discussion of it all from the point of view of rules for admit- 
ting or rejecting evidence has contributed liberally to keep up the 
existing confusion. 

Let me illustrate the way in which the law of evidence has been 
overloaded with matter belonging to the law of wills. No modern 





1 1 Greenl. Ev. § 275. 2 Ph. & Am. Ev. 753. 
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case has figured more conspicuously as an illustration of the “ parol 
evidence” rule than Miller v. Travers.! In reality, it decides no 
point at all in the law of evidence. A testator had devised, for the 
purpose of certain trusts, “all my freehold and real estates whatso- 
ever situate in the county of Limerick and in the city of Limerick.” 
So stood the duly executed devise. There was a mistake in it. In 
fact, the testator had no real estate in the county of Limerick, and 
only asmall amount in the city of Limerick, — quite disproportioned 
to the nature of the charges laid by the testator upon the devised 
estates. He had considerable estates in the county of Clare, and 
it was these that he had meant to devise. A draft of the will had 
been submitted to the testator, and approved and returned by him, 
in which the devise ran, “all my freehold and real estates whatso- 
ever situate in the counties of Clare, Limerick, and in the city of 
Limerick.” While this was approved by the testator, some changes 
were ordered in other parts of the will; and this copy, with a state- 
ment of the proposed alterations, was sent by the testator’s attorney 
to his conveyancer. The conveyancer, in redrawing the paper, by 
mistake and without authority struck out the words “ counties of 
Clare,” and substituted therefor the words “ county of;” and thus 
the devise came into its final shape. When the testator received 
the new draft, he did not observe this change; and, after keep- 
ing the will by him for some time, executed it in its new and 
final form. 
The plaintiff filed a bill “ for the purpose of establishing the will 
. and carrying into execution the trusts thereof.” The Vice- 
Chancellor directed an issue on the question “ whether the testator 
. .. did devise his estates in the county of Clare and in the county 
of Limerick and in the city and county of the city of Limerick, and 
either and which of them to the trustees mentioned in his will and 
their heirs.” On an appeal by the heiress at law, the Lord Chan- 
cellor reversed this decree. In arriving at this result, the Lord 
Chancellor (Brougham) had called in Chief Justice Tindal and the 
Chief Baron, Lord Lyndhurst. The opinion in the case is that of 
the Chief Justice, speaking for himself and the Chief Baron, — the 
Chancellor contenting himself mainly with adopting this opinion 
and decreeing accordingly. 
It should be observed that there was no question of construction 
in the case; it was expressly declared by the Lord Chancellor and 





1 8 Bing. 244 (1832). - 
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the Chief Justice that, as the case stood, no question was made 
as to “ whether the whole instrument taken together, and without 
going out of it, was sufficient to pass the estates in Clare.” 

Now, it seems plain that here was an attempt to reform a will by 
adding to it words omitted by mistake. “It is not,” said the Chief 
Justice, “simply removing a difficulty arising from a defective or 
mistaken description, it is making the will speak upon a subject 
on which it is altogether silent, and is the same in effect as the 
filling up of a blank which the testator might have left in his will. 
It amounts, in short, . . . to the making of a new devise for the 
testator, which he is supposed to have omitted. . . . The effect 

. would be . . . that all the guards intended to be introduced 
by the Statute of Frauds would be entirely destroyed, and the 
statute itself virtually repealed.” These difficulties and objections 
arise in point of substantive law. They are not objections which 
have their root in the law of evidence or any of its rules. The 
point of them lies in the fact that the plaintiff is seeking to give 
the quality and operation of a devise to that which has not the form 
of a devise, or, in other words, is not and cannot be a devise. The 
fatal objection is not that the plaintiff’s evidence is bad, but that 
his substantive case is bad; that he is trying 40 do something which 
is legally inadmissible, not that he is trying to do a permissible thing 
by means of evidence which is objectionable. 

And yet, unhappily for the effect of this case upon the law, it 
has in it a suggestion of this last difficulty also: evidence inadmis- 
sible under the law of evidence was offered. None the less, how- 
ever, is the true proposition of the case this: Whether the plaintiff’s 
evidence be good or bad is immaterial; he cannot have an issue, 
because, however admissible it may be, and however full, it can do 
him no good. He is seeking to do a thing forbidden by law, — to 
give the effect of a devise to that which has not the required form 
of a devise. 

Observe, now, how the case was handled. It was treated as 
turning entirely on a question in the law of evidence. It is best, 
said the Chief Justice, to settle the whole question now rather than 
to send the case to trial; “ for if the evidence and the only evidence 
which can possibly be brought forward by the plaintiff . . . is of 
such a nature . . . as to be inadmissible at the trial,” it is best to 
determine the matter now, “ rather than that the very same ques- 
tion should be decided upon the very same principles of evidence 
by the judge at Nisi Prius after an expense and delay [etc., etc.]. 
44 
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The main question between the parties, and which has proved the 
principal subject of argument before us, is this, Whether parol evi- 
dence is admissible to show the testator’s intention that his real 
estates in the county of Clare should pass by his will. ... The 
great contention . . . is upon the question proposed above as to the 
admissibility of parol evidence with respect to the estates in Clare. 
This question arises upon facts either admitted or proved in the 
case which are few and simple. . . . The plaintiff contends that 
he is at liberty to show by parol evidence that the testator intended 
his estates in Clare also to pass under the same devise. The 
general character of the parol evidence which the plaintiff contends 
he is at liberty to produce in order to establish such intention in 
the devisor is this [reciting what is substantially given above]. It 
may be taken for the purpose of the argument that if parol evi- 
dence was admissible by law, the evidence tendered in this case 
would be sufficient to establish, beyond contradiction, the intention 
of the devisor to have been to include his estates in Clare in the 
devise. . . . Upon the fullest consideration, however, . . . admit- 
ting it may be shown from the description of the property in the 
city of Limerick that some mistake may have arisen, yet still, as 
the devise . . . has a certain operation and effect,. . . and as the 
intention . . . to devise any estate in the county of Clare cannot 
be collected from the will itself, nor without altering or adding to 
the words in the will, such intention cannot be supplied by the 
evidence proposed to be given.” | 

The reasons for this conclusion are given thus: — 

(a) It is true that where there is difficulty in applying the words 
of the will to the thing or person in the devise, you may remove 
“the difficulty or ambiguity which is introduced by the admission 
of extrinsic evidence” by producing further evidence “ calculated 
to explain what was the estate, . . . or who was the person really 
intended to take under the will; and this appears to us to be the 
extent of the maxim, Ambiguitas verborum latens verificatione sup- 
pletur.” But this is limited to two classes of cases, neither of 
which include the present : (a) the case of a clearly expressed de- 
scription. Where, however, it turns out that there are more than 
one estate or person “ whose description follows out and fills the 
words used in the will,” as the case of a devise to his son John, 
and he had two sons of that name, in such a case “ parol evi- 
dence is admissible to show . . . which son was intended to take.” 
(0) The other case is that in which the description of the person 
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or thing is “true in part, but not true in every particular,” as where 
the estate is devised as estate A in the occupation of B, and it 
happens that the estate A is not wholly in B’s occupation, or 
where the name is mistaken or the description imperfect. In this 
second class of cases “ parol evidence is admissible to show what 
estate was intended to pass, or who was the devisee intended to 
take, provided there is sufficient indication of intention appearing 
on the face of the will to justify the application of the evidence.” ! 
In the present case (the Chief Justice continued) neither of these 
things is true. This is not applying the words of the will to the 
estates in Clare, it is introducing new words and a new description 
into the body of the will itself. There is no ambiguity on the 
face of the will, and this extrinsic evidence produces none. 

(0) The plaintiff, however, contends that he may prove the inten- 
tion, “and that the will is to be read and construed as if the word 
Clare stood in the place of, or in addition to, that of Limerick.” 
But this, it is manifest, is not using extrinsic evidence to apply an 
intention collected from the will to the property, it is using it to 
introduce into the will an intention not apparent upon the face of 
the will. But the rule for the construction of wills is clear, — that 
the intention must be collected from the words used in the will, 
and other words cannot be added. It is also setting up the un- 
executed draft of a will against the duly executed will itself. If you 
can thus introduce new estates, why not new devisees ? The cases 
support this view. The present case is substantially the same as 
if it were proposed to fill a blank where the thing or the name had 
been omitted. Especially is the case of Newburgh v. Newburgh 
an authority for the present decision, — where, upon the question 
“whether parol evidence was admissible to prove such mistake 
[an accidental omission of the word “Gloucester ”], for the purpose 
of correcting the will and entitling the appellant to the Gloucester 
estates as if the word ‘ Gloucester’ had been inserted in the will,” 
the judges unanimously held that it was not. 

Upon this line of reasoning the conclusion arrived at is again 
stated, that “the evidence offered by the plaintiff would be inad- 
missible upon the trial of the issue,” and therefore that an issue 
would be useless.” 





1 In these remarks there is a failure to note the radical difference between these 
two classes of cases, clearly pointed out by Wigram in his little book, published only 
the year before. The “advertisement” (preface) is dated Jan. 1, 1831. 

2 Compare Lawrence v. Dodwell, 1 Lutw. 734 (1698), where, in an action of dower, 
there was a demurrer to the plea that a devise of land to the widow was made in lieu 
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The nature of the discussion in the case of Miller v. Travers may 
be indicated in a word by saying that it proceeds as if there had 
been a common law demurrer upon the evidence. Such demurrers 
came into existence before there was any law of evidence; they 
raised no question of evidence, but only a question of substantive 
law or of legal reasoning.!. The question here was whether, upon 
the facts proposed, assuming them to be proved, it could be held 
that there had been a devise of the estates in Clare; and the 
answer was that it could not.? 

6. This same confusion of a question as to what case a man has in 
point of substantive law, with the other question as to how he may 
proceed in proving the case, if he has one, appears in a great variety 
of other instances. It is easy enough to see, in cases not involving 
writings, that the long, gradual amelioration of law and legal pro- 
cedure, allowing new grounds of action and defence, enlarging the 
scope of existing actions, and avoiding circuity, while it means 
admitting evidence which could not be given before, yet may in- 
volve no change in the law of evidence. New things may be 
done, and therefore new things may be proved; and if new things 
may be proved, other new things may be proved by way of meeting 
them. This was the whole significance of relief in equity, — what 
could not be done at law might be done there; and if so, then, of 
course, pleading and proof must correspond. Yet all this involved 
no change in the principles of evidence. This, again, is the im- 
port of the extension of equitable defences by statute and at the 
common law, and even of the whole introduction of new forms of 
action; namely, that things could now be done —e. g., by set-off 
and counterclaim — which could not be done before; done in one 
way which could not be done in another. Whenever they can be 
done, of course they can be alleged and proved. In such cases, 
although the new state of things is often indicated by saying that 








of dower. The will did not say so. Treby, C.J.: “This averment is outside the will. 


If it had been said that the devise . . . was for her jointure, it would have been well. 
. . » No evidence outside the will can be admitted; for then one part of the will shall 
be in writing, and the other not. . . . It must be entirely in writing.” 


1 4 Harvard Law Review, 162. 

2 The true demurrer upon evidence, which assumed that all the evidence was ad- 
missible, affords an excellent working test to determine whether, in any given case, 
there be a question in the law of evidence or not. The modern substitute for the old 
demurrer (sometimes called by the same name), such as the motion for a nonsuit, may 
well enough leave open a question of evidence; namely, whether, upon the admissible 
evidence, there be any case. Not so in the older practice. 
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evidence of the new thing is admissible, yet it is plain that the 
real character of the change is not truly indicated thus. A change 
has taken place in substantive law or procedure; none in the law 
of evidence. 

No less is this true as regards the same secular amelioration in 
law and legal procedure in its relation to writings. In Collins v. 
Blantern! it seems to have been first distinctly held that illegality 
of consideration not appearing upon the face of a bond, was a good 
defence. Such a bond, it was laid down by the court (Wilmot, 
C.J.), apparently upon a demurrer to the plea, is void by the com- 
mon law. “The law will legitimate the showing it void ad initio, 
and this can only be done by pleading; ... what strange absurdity 
would it be for the law to say that this contract is wicked and void, 
and in the same breath for the law to say you shall not be per- 
mitted to plead the facts which clearly show it to be wicked and 
void.” And so, fifteen years later, in Pole v. Harborn,? on a de- 
murrer to a like plea, Lord Mansfield said: “There cannot exist 
such an absurdity as that a man shall not have a good defence to an 
action, and not be able to show or take advantage of it either by 
pleading or in evidence. . . . The foundation is that you shall not 
by parol impeach a written agreement, and say that the agreement 
was different; but, the agreement, being admitted, the party may 
come and show circumstances to vitiate the whole proceeding.” ? 





1 2 Wils. 347 (1767). 

2 g East, 415, 2. 

8 Six centuries ago the Statute of Fines, 1 Stat. Realm, 128 (1299), after reciting that 
parties have lately been allowed to set up certain defences to fines, enacts that hereafter 
no such exceptions or answers, or submitting them to juries, shall be allowed. During 
the period of the Year Books there was great rigor. “If a man,” said Newton, C. J., 
in 1440 (Y. B. 19 H. VL, 44, 93), “ levy a fine of my lands by my name, I shall have no 
other remedy than a writ of deceit, by which I shall recover damages according to my 
loss.” To be sure, said Robert Danby, J., in 1455 (Y. B. 34 H. VI., 14, 36), “if there 
be two Robert Danbies, and one of them make conusance of a matter whereby I am 
damaged, I can show that I am not the person, but that there is another Robert.” 
(Compare Cary, ed. 1650, 22, in 1602.) And in 1596, about the time that Bacon wrote 
his famous and much-misunderstood maxim about ambiguities, the new Lord Keeper, 
Egerton (Hubert’s Case, Cro. Eliz. 531 ; Ss. c. 12 Co. 123), “ said that he had always noted 
this difference: If one of my name levies a fine of my land, I may well confess and 
avoid this fine by showing the special matter, for that stands well with the fine; but if 
a stranger who is not of my name levies a fine of my land in my name, I shall not be 
received to aver that I did not levy the fine, but another in my name, for that is merely 
contrary to the record; and so it is of all reconusances and other matters of record.” 

But in 1596, in the case last named, the Star Chamber, “there being then in court 
the Lord Keeper [Egerton], Popham, Chief Justice, Gawdy, one of the justices of 
the Queen’s Bench, and Walmsley, one of the justices of the Common Pleas, and 
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In like manner, when it is a question whether a writing complete 
in point of form was delivered, or ever took effect as a contract, deed 
or will; ! whether, if it did, it is voidable for fraud,? or amendable 
for mistake ;* whether, under a written contract, you can set up 
a substituted time of performance; * whether in case of a deed or 
written transfer, absolute in form, you can show that it was given 
as a security merely; ° whether, under any circumstances, an in- 
dorser of negotiable paper in blank may set up an oral agreement 
that he was not to be under the usual obligations of such an in- 
dorser ;® whether a principal not named is bound by an agree- 
ment in writing made by his agent, orally authorized, or can 





divers lords,” punished one found guilty of procuring the personation of Alexander 
Gellibrand in a fine of his lands, and ordered that “the fine levied unto him should 
be void, if it could be so done, by entering a vacat upon the roll, or otherwise as the 
justices of the Common Pleas should best approve; and if it cannot be so made void, 
that then Hubert, by fine or otherwise, as Alexander Gellibrand should devise, should 
reconvey the land to him and his heirs in the same manner as it was before, or at the 
time levied.” Popham, C. J., thought a vacat might be entered, avoiding the fine, and 
cited “the case of one Holcomb” where it had been done. The date of this last case 
was not given. ‘To warrant this, another precedent was shown, tempore Hen. 6.” The 
Lord Keeper, after making the remarks quoted above, added: “ But I conceive when 
the fraud appears to the court, as here, they may well enter a vaca¢ upon the roll, and 
so make it no fine, although the party cannot avoid it by averment during the time 
that it remains as a record.” 

The direct defence or “averment” of fraud was distinctly upheld in 1601-1602, in 
Fermor’s Case, in Chancery (3 Co. 77; s. c. 2 And. 176, Jenk. 253), where a lessee for 
years had levied a fine of the lessor’s land. The Lord Keeper called for the opinion 
of the two chief justices ; and after conference between them, “they thought it neces- 
sary that all the justices of England and barons of the Exchequer should be assembled 
for the resolution of this great case.” The question, as Anderson’s report tells us, 
was whether the plaintiff was barred by the fine, and if so, whether he could have relief 
in Chancery. The chief justices and all the others agreed that the fine did not bar the 
plaintiff. “And as to that which was objected, that it would be mischievous to avoid 
fines on such bare averments, it was answered that it would be a greater mischief. . . 
if fines levied by such covin and practice should bind.” 

Such a determination may well have been helped by the practice in Chancery of 
relieving against fraud in such cases by ordering a reconveyance. A case of that sort 
is reported as of May, 1595 (Welby v. Welby, Tothill, 99; 1 Cruise, Fines, 3d ed., 
349). 

Of course, in allowing new defences at law as against these solemn and sacred assu- 
rances, or new relief in equity, the substantive law of fines was changed; and it fol- 
lowed, as a mere matter of course, that the new matter could be pleaded and proved. 

1 Pym v. Campbell, 6 E. & B. 370. 

2 State v. Cass, 52 N. J. Law, 77. 

8 Goode wv. Riley, 153 Mass. 585. 

* Cummings v. Arnold, 3 Metcalf, 486. 

§ Brick v. Brick, 98 U. S. 514; Campbell v. Dearborn, 109 Mass. 130. 

8 Martin v, Cole, 104 U. S. 30. 
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recover on it, when under seal or when not under seal; ! whether 
and how far you can “annex incidents” orally to a contract in 
writing ;2 and whether and how far, after an agreement in writing, 
you can use a contemporaneous, oral, “ collateral” contract, as it 
is called? — all these questions, and many more of the same sort, 
although persistently thrown into the form of whether parol evi- 
dence be admissible for such purposes, really present no point in 
the law of evidence. The true inquiry is whether certain claims or 
defences be allowable. If relief can be had in such cases, the law 
of evidence has nothing to say as to any kind of evidence, good 
under its general rules, which may be offered to prove these things. 
In so far as extrinsic facts are legally operative or available, 
extrinsic evidence is admissible to prove them. 

7. It will perhaps help to place the class of questions now under 
discussion in their right point of view if it be observed that the 
older law and the older decisions relating to them were often 
mainly concerned in keeping matters out of the hands of juries. 
This motive appears in the language of the Statute of Fines (ante, 
p. 345 #.), and in that of the Lord Keeper (ante, p. 346 n.). 
Indeed, there is reason to conjecture that such a motive had its 
place in bringing into existence the English Statute of Frauds. The 
notion, for instance, that absolutely and under all circumstances 


a fine or any other matter of record was beyond attack, belongs to 
aruder period of jurisprudence than any known to our records. 
Always there was power in the Crown or “ the king in parliament,” 
or a regular power in the judges, to vacate and annul such mat- 
ters.5 Wherever and before whatsoever tribunal these things could 
be done, there the evidence was receivable which was necessary 





1 Briggs v. Partridge, 64 N.Y. 357. “It is . . . difficult,” says the court, “to recon- 
cile the doctrine here stated with the rule that parol evidence is inadmissible to 
change, enlarge, or vary a written contract.” This form of expression disguises the 
true difficulty, that of allowing a recovery or a liability upon facts which only appear 
extrinsically,—a difficulty in point of substantive law. Once get over that, and the 
law of evidence interposes no obstacle. 

2 Brown v. Byrne, 3 El. & Bl. 703. Compare a discussion as to this sort of thing, 
where the contract was oral, in Gilbert v. McGinnis, 114 IIl. 28. 

8 Chapin v. Dobson, 78 N. Y. 74; Naumberg v. Young, 44 N. J. Law, 331. The last 
case puts forward a doctrine which appears to me an extreme and impracticable one; 
and so Browne on Parol Evidence, c. xii. This useful practical treatise has appeared 
since the present article was in type. 

+ 4 Harvard Law Review, 91. 

5 See a case in 1220 (2 Bract. Note Book, case 107), long before the Statute of 
Fines, where a collusive fine was quashed. See also 1 ib., Index, sud voc. Deceit. 





348 HARVARD LAW REVIEW. 


to establish the basis of fact upon which the court was to act. But 
a jury in the days when they went on their own knowledge and 
were not regularly aided by testimony, when the doctrine of new 
trials had not developed, and the main hold upon the jury was 
through the attaint, was quite too rude a tribunal to deal with this 
sacredest thing in the law; it would have been preposterous indeed 
to let in such a body to revise the action of the judges in mak- 
ing record of what was done and established before them. This 
seemed less intolerable as time went on and jury trial developed ; 
and, accordingly, modifications of the rule came in. 

Some questions connected with the subject of the interpretation 
of writings, and with a rule of the law of evidence as to using 
extrinsic expressions of the writer’s intention in aid of interpreta- 
tion, must be reserved for another article. 


Fames B. Thayer. 


CAMBRIDGE. 





A DISCHARGE IN INSOLVENCY. 


A DISCHARGE IN INSOLVENCY, AND ITS 
EFFECT ON NON-RESIDENTS. 


N° question of private international law has given more trouble 

to the courts of the different States and of the United States 
during the present century than the question what effect a dis- 
charge in insolvency should have upon non-residents. Dissenting 
opinions have been frequent, and numerous cases have been over- 
ruled. Statutes have been declared constitutional, and then have 
been held to be unconstitutional, or have been disregarded as of no 
effect. Well-established principles have been repudiated, or else 
lost sight of; questions of international law have been confused 
with questions of constitutional law; and if at last we have reached 
a certain uniformity of decision, it has been by a process so unsatis- 
factory that the questions involved can hardly be said to have 
received a final answer. 

On the theory that nothing can be considered as settled until it 
is settled rightly, it is my purpose in this article to consider the 
soundness of the doctrines now accepted, and to call attention to 
some of the decisions, and especially to the following recent cases: 
Pullen v. Hillman, 84 Me. 129 (1891); Phenix National Bank v. 
Batcheller, 151 Mass. 589 (1890); Lowenberg v. Levine, 93 Cal. 
216 (1892). 

In these three cases it is to be noticed at the outset that the 
question was not what the State courts of Maine, Massachusetts, 
and California should do as a matter of comity, but what effect they 
should give to express legislative enactments of the States under 
whose power the courts were acting. 

There is a very wide difference between cases where the dis- 
charge pleaded was obtained in a foreign country, or in another 
State, or under another sovereignty, and those cases where the dis- 
charge pleaded was obtained under the laws of the State from 
which the court derives its power. In the case of a foreign dis- 
charge the court may on various grounds refuse to give effect to 
the foreign law and to the discharge obtained under it, since the 
laws of a State or country have er proprio vigore no extra-territorial 
force. In this, as in all questions of foreign law, the question is 
one of comity. 

45 
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But when a court is called upon to deal with the effect of the 
legislation of its own State, it must either obey it or else declare it 
to be unconstitutional. The fact that the courts of other States 
or sovereignties have declared the legislation in their opinion to be 
unwise, and have refused to give it effect, affords no ground for the 
domestic tribunal to follow their example. The latter may point 
out the foolishness of existing statutes, and may call attention to 
the fact that the courts of other sovereignties have refused to give 
them any effect. When the domestic court has done this, and has 
urged a repeal of the objectionable statute, it has, as it would seem, 
exhausted its power and performed its whole duty. The courts of 
a State are bound to obey the command of its Legislature, whether 
it agrees with international law or not, unless (in the United States) 
the Legislature has exceeded its constitutional powers.! 

The general principles of international law which were supposed 
to determine the effect upon non-residents of a discharge in in- 
solvency were well stated some fifty years ago by Judge Story in 
his treatise on the Conflict of Laws, secs. 242, 280, 331, 340. He 
states the rules as follows :— 


“The general rule is that a defence or discharge good by the law of 
the place where the contract is made or is to be performed, is to be held 
of equal validity in every other place where the question may come to be 
litigated. 

“ The general form in which the doctrine is expressed, that a discharge 
of a contract by the law of the place where it is made is a discharge 
everywhere, seems to preclude any consideration of the question between 
what parties it is made, whether between citizens, or between a citizen 
and a foreigner, or between foreigners.” 


The foregoing principles were drawn by Judge Story chiefly from 
the Roman law, the Continental jurists, and the English decisions, 
from which latter he cites the opinion of Lord Mansfield in Ballan- 
tine v. Golding, reported in Cooper’s Bank. Laws, 5th ed., p. 347, 
and the opinion of Lord Ellenborough in Potter v. Brown, 5 East, 
124, decided in 1804. The Courts in England have followed the 
above principles consistently up to the present time.” 





1 Story, Conflict of Laws, sec. 348; Ellis v. McHenry, L. R. 6 C. P. 228; McCann 
v. Randall, 147 Mass. 92, 93; Penniman v. Meigs, 9 Johns. 325; Murray v. DeRotten- 
ham, 6 Johns. Ch. 52. 

2 Phillimore’s International Law, 3d ed., vol. 4, p. 632; Ellis v» McHenry, L. R. 

6C. P. 234 (1871); Leake’s Law of Contracts, 3d ed. (1892), p. 895. 
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In the United States the courts almost at the outset fell into 
difficulty over the point suggested by Judge Story in sec. 340 
above cited; namely, the effect of a diversity of citizenship among 
the contracting parties. The question has been further compli- 
cated by certain provisions of the Constitution of the United 
States. The result is, that the principles above enumerated have 
been widely departed from. 

Previous to the adoption of the United States Constitution in 
1789, several of the States had had, at different times, insolvent 
laws with varying provisions, some providing for the discharge of 
unfortunate debtors, and others exempting them from arrest. It 
was also beginning to be a matter of rather frequent occurrence 
for debtors in failing circumstances to apply to the Legislatures of 
their respective States for special Acts granting them relief from 
their existing debts. The power of the several Colonies to enact 
such laws apparently never was questioned. 

With the Union of the States, however, there came a number 
of restrictions upon this exercise of sovereign power. The United 
States Constitution contained, first, a provision giving the Congress 
of the United States authority to establish uniform laws on the 
subject of bankruptcies throughout the United States, and second, 
a clause forbidding the several States to pass any laws impairing 
the obligation of contracts. 

Among the States which earliest enacted insolvent or bankrupt 
laws after the Union in 1789 were New York, Pennsylvania, Mary- 
land, and Louisiana ; and the first reported decisions are as to the 
effect of discharges granted under the statutes of these States. It 
was early settled that the provisions of the United States Constitu- 
tion giving Congress power to pass a bankrupt law did not in the 
absence of any action on the part of Congress take away the power 
of the States to pass State bankrupt or insolvent laws. This ques- 
tion was afterwards argued by Daniel Webster in Ogden v. 
Saunders? as being still open, but was considered by the court to 
have been settled by their decision in Sturges v. Crowninshield. 

The effect of the clause in the United States Constitution for- 
bidding the States to pass any laws impairing the obligation of 
contracts also came up for consideration at an early day, and has 
been coming up ever since; and it is only of late that it can be 
said to have received a final answer. 





1 Sturges v. Crowninshield, 4 Wheaton, 122 (1819). 
2 12 Wheaton, 249 (1827). 
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The first important case upon the subject was that of Sturges v. 
Crowninshield.! In this case it was held that the States may pass 
insolvent laws, provided there is no United States bankrupt law in 
force; but such State insolvent laws are unconstitutional in so far 
as they undertake to discharge or impair existing contracts. The 
language of the court was broad enough to make all State insolvent 
laws, whether prospective or restrospective, unconstitutional, and 
the language of the court in M’Millan v. M’Neill,? was such as to 
induce a belief that the court meant to declare all State insolvent 
laws unconstitutional, as impairing the obligation of contracts. 

But in Ogden v. Saunders,’ four of the judges, being a majority 
of the court, declared that so far as future contracts were concerned, 
a State law was constitutional. The chief grounds for so declaring 
were that the language used in the Constitution was not entirely 
clear, and it was not to be supposed that the States intended to part 
with their power to regulate and discharge future contracts, and 
that it would be too much of a curtailment of the powers of the 
States to hold that the regulation and discharge of future contracts 
were taken away. Judge Johnson was one of the four judges so 
holding. But on the question of the extra-territorial effect of a dis- 
charge in insolvency, he was ready to hold that its effect must be 
confined to the State courts of the State where the discharge was 
granted, and that non-residents could go into the United States 
courts or into the courts of other States, and there be free from the 
effect of the discharge. A majority of the court concurred with 
him in this view. In Baldwin v. Hale‘ this view was approved 
and followed; and again in Denny v. Bennett ® it is said, “ The pro- 
position lying at the foundation of all these decisions is that a 
statute of a State, being without force in any other State, cannot 
discharge a debtor from a debt held by a citizen of such other 
. State.” See also language of the court in Cole v. Cunningham,$ to 
the same effect. 

The language used in these cases has been supposed to extend 
even to the case of a non-resident creditor who sues the debtor in 
the State courts of the State granting the discharge, and several 
cases have been decided in the State courts in accordance with 
this supposed doctrine, among them the three cited at the begin- 
ning of this article. 





1 4 Wheaton, 187 (1819). 4 1 Wall. 223 (1863). 
2 4 Wheaton, 209. 5 128 U. S. 497 (1888). 
8 12 Wheaton, 213 (1827). 6 133 U.S. 114, 115 (1800). 
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It is the soundness of this doctrine and the correctness of the 
cases decided under it that I desire especially to consider. The 
doctrine in question was briefly stated by the Hon. I. F. Redfield 
in a note to Baldwin v. Hale, published in 1863, in 12 Am. Law 
Reg. 469. He says, in substance, that the validity of the discharge 
must depend upon the extent of the jurisdiction of the tribunal 
which renders the judgment or decree granting it; the court 
must have jurisdiction over both the debtor and the creditor. It 
can have no jurisdiction over the contract which attends the person 
of the creditor, unless the creditor submits it to the court and 
claims a dividend. Otherwise the case is the same as a personal 
action where the defendant is not within the jurisdiction and does 
not appear in the suit. 

The doctrine was again stated by Guy C. H. Corliss, Esq., of 
St. Paul, Minn., in an article published in 1884 in the Albany Law 
Journal, vol. 29, page 186. He uses the following language: 
“The question is one of jurisdiction, and is to be settled by the 
‘residence of the creditor at the time of the institution of the insol- 
vency proceedings. . . . Whether at the time of the execution of 
the contract he was a citizen of the State in which the discharge 
was granted is therefore immaterial to the inquiry. . . . The 
proceedings do not bind citizens of another State who have not 
voluntarily appeared and waived their rights. . . . They do not 
bind him even when he seeks to enforce his claim in the very 
court which granted the discharge. . . . Nor even though the 
contract was governed by the laws of that State.” 

We may safely say, I think, that there is no longer any ground 
for holding that a discharge in insolvency is void against a non- 
resident because of any constitutional objection arising under the 
clause forbidding a State to pass laws impairing the obligation of 
contracts. It seems now to be settled that the inhibition of the 
Constitution applies only to legislation having a retrospective effect. 
If an insolvency law precedes the contract, it does not, within the 
meaning of the Constitution, impair its obligation.1 

No other clause of the United States Constitution has been 
pointed out as yet which limits the power of the States in regard 
to insolvency matters, and it is fair to assume that there is none. 





1 Edwards v. Kearzey, 96 U. S. 601 (1877) ; Denny v. Bennett, 128 U.S. 495 (1888) ; 
Butler v. Goreley, 146 U. S. 303 (1892) ; People’s Sav. Bank v. Tripp, 13 R. I. 621; 
Miller on the Constitution of the U. S. 531. See, however, Black on Constitutional 
Prohibitions, secs. 116-124 (1887), for some views to the contrary. 
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The Fourteenth Amendment, to be sure, furnishes a limitation as 
to the jurisdiction of State courts in personal actions, but, as I 
shall point out later, does not undertake to limit the power of the 
States in proceedings zm rem. 

Before proceeding to any analysis of the principles which enter 
into the question of the power of a State court to grant a dis- 
charge, I invite attention to a brief review of some of the cases in 
a few of the different State courts, for the purpose of showing, first 
that the courts in nearly every State were, at the outset, disposed 
to give full effect to the doctrine that a discharge granted at the 
place, z.¢., in the State or country, where the contract was made, 
should be given effect everywhere, as well against creditors who 
were non-residents as against those who were residents of the State 
granting the discharge; and second, that this disposition of the 
State courts was changed after the case of Ogden v. Saunders, 
because it was supposed by many of the judges that the United 
States Supreme Court had decided on some constitutional ground 
that a discharge in insolvency could have no extra-territorial effect. 

I take the States in geographical order. 

Maine. — The question in every case except the two latest ones 
was a purely international one: namely, what effect the court in 
Maine should give by way of comity to discharges obtained in 
other States or countries. 

Among the early cases we find that of Very v. McHenry. In 
this case a discharge obtained in New Brunswick was held good in 
Maine against a citizen of Maine, the contract sued on having 
been made in New Brunswick. The decision is based on the 
English doctrine that the /er loci contractus as a matter of comity 
should be allowed to govern. 

Three years later, in Palmer v. Goodwin,? and Bancher v. Fisk,® 
the same court held discharges obtained in Massachusetts of no 
effect in Maine against non-residents. In the last of these cases, it 
is stated that the United States Supreme Court in Ogden v. Saun- 
ders decided as a matter of constitutional law that a discharge has 
no effect on a contract made with a citizen of another State. 

Four years later, in Long v. Hammond,‘ and Mansfield v. An- 
drews® discharges in New Brunswick were again held good in 
Maine. In Felch v. Bugbee,® and Chase v. Flagg,’ the court again 





1 29 Me. 206 (1848). * 40 Me. 204 (1855). 6 48 Me. 9 (1859). 
2 32 Me. 525 (1851). 5 41 Me. 591 (1856). 7 48 Me. 182 (1859). 
8 33 Me. 316 (1851). 
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refused to give effect to discharges obtained in Massachusetts as 
against non-resident creditors, though the note sued on was in one 
instance made in Massachusetts, and by its terms was payable 
there. 

In Hills v. Carlton,! we have a case of the kind above referred to: 
namely, of a discharge obtained in Maine, and pleaded in a Maine 
Court against a non-resident creditor. The court, on the doctrine 
of a want of jurisdiction as laid down in Baldwin v. Hale, held the 
discharge no bar. Nothing is said about the Maine statute being 
unconstitutional, and no notice is taken of the fact that the court 
is disregarding an express statutory enactment of its own State. 

In the case of Pullen v. Hillman, 2 we have one of the latest de- 
cisions on the subject under consideration. The suit was a note 
made in Maine and expressly payable in Maine, the maker and 
payee at the time the note was given being both citizens of Maine. 
After the note was given, the payee moved to New York, and the 
maker, becoming insolvent, obtained a discharge in Maine. It was 
held that according to the doctrine of Baldwin v. Hale® and Pen- 
noyer v. Neff,‘ the court granting the discharge had no jurisdiction 
over the creditor, and that hence the discharge was no bar. The 
case of Stoddard v. Harrington,® where the same question was 
decided in the opposite way, is noticed and disapproved. No 
notice is taken of the fact that the court is nullifying a statute of 
Maine without declaring it unconstitutional, and no attention is 
given to the language of the United States Supreme Court in Cole 
v. Cunningham,® according to which the citizenship of the debtor 
and creditor at the time the debt was contracted is what will govern. 

It is interesting to compare this case with Lowenberg v. Levine,’ 
where the court held that even though the creditor was a resident 
of the State during the insolvency proceedings, the discharge was 
no bar, since he was a non-resident when the contract was made. 

New Hampshire. — None of the cases in New Hampshire, save 
the two latest, have involved anything more than an international 
question. In all the earlier cases the discharges under considera- 
tion had been obtained in some other State or country. In 
Stevens v. Norris,’ which was the case of a discharge obtained in 
Massachusetts, the court, after a careful consideration, fully adopted 
and approved the doctrine that the /er loct contractus ought to 





1 74 Me. 156 (1882). 495 U.S. 714. 7 93 Cal. 216 (1892). 
2 84 Me. 129 (Dec., 1891). 5 100 Mass. 87 8 30 N. H. 466 (1855). 
3 1 Wall. 223. 6 133 U.S. 115. 
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govern, without reference to the residence or citizenship of the 
parties. 

Two years later, in Whitney v. Whiting,’ the court felt con- 
strained by Ogden v. Saunders to hold a discharge no bar, it being 
supposed that the United States Supreme Court had decided that 
where the contract was made with a non-resident, a State insolvent 
law granting a discharge was unconstitutional, as impairing the 
obligation of the contract, 

Three years later, in Brown v. Collins,? the court held that where 
a note was made in Massachusetts, and by its terms was expressly 
made payable there, a discharge in Massachusetts could and should 
be held good in New Hampshire. 

Four years later, Brown v. Collins was overruled by New 
Market Bank v. Butler,? where on the same state of facts it was 
held that a discharge in Massachusetts was no bar in New Hamp- 
shire. The decision is based on Baldwin v. Hale, which the court 
supposed to be decided on constitutional grounds under the sec- 
tion of the United States Constitution forbidding States to pass laws 
impairing the obligation of contracts. In Stirn v. McQuade,‘ the 
court again nullified a New Hampshire statute, and held a discharge 
granted in New Hampshire no bar as against a non-resident, the 
reason for the decision being a supposed want of jurisdiction. 

Vermont. —In Herring v. Selden,® the court held that under 
Sturges v. Crowninshield it must be held that all State insolvent 
laws are unconstitutional. In Peck v. Hibbard,® the court held a 
discharge in Canada good in Vermont, and fully approved the doc- 
trine that the /ex loci contractus ought to govern. 

In Bedell et al. v. Scruton,’ a discharge in Vermont was held no 
bar as against a non-resident. The Vermont insolvent law was 
not expressly declared unconstitutional, but it was held to be 
inoperative. 

In McDougall v. Page,’ the case was twice argued, and the court 
was divided; but it was decided that a discharge under the United 
States bankrupt law was no bar against an alien non-resident where 
the contract was made and was to be performed in Canada. The 
language of the United States Bankrupt Act was held to be so far 
uncertain as to allow the court to construe it not to apply to non- 
resident aliens, the contract being a foreign one. The court, as 





1 35 N. H. 457 (1857). * 22 Atl. Rep. 451 (1890). 7 54 Vt. 493 (1882). 
2 41 N. H. 405 (1860). 5 2 Aiken, 12 (1826). 8 55 Vt. 187 (1882). 
3 45 N. H. 236 (1864). 6 26 Vt. 698 (1854). 
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it would seem, admitted that if the language of the United States 
Bankrupt Act had been peremptory, it would have been binding 
upon the court. 

In the latest case in Vermont, Roberts v. Atherton,! a discharge 
in Vermont was held void as against a non-resident, because the 
creditor was outside the jurisdiction of the court at the time the 
petition in insolvency was filed. The case is decided on jurisdic- 
tional, and not on constitutional, grounds. 

Massachusetts. — The following are the leading cases: Blanchard 
v. Russell,? in which the doctrine that the /er /oct contractus ought 
to govern was fully indorsed; May v. Breed,’ in which a discharge in 
England of a contract made there was held good in Massachusetts ; 
Scribner v. Fisher,* in which it was held that a discharge in Massa- 
chusetts of a contract made and by its terms to be performed there 
should be held good in Massachusetts, even against a non-resident 
creditor; Kelley v. Drury,® in which, on account of Baldwin v. Hale, 
Scribner v. Fisher was overruled; Stoddard v. Harrington,® in 
which it was held that if the debtor and creditor were both resi- 
dents of Massachusetts when the contract was made, a discharge 
in Massachusetts would be a bar even if the creditor moved out 
of the State before the insolvency proceedings were instituted; 
Phenix Bank v. Batcheller,’ in which Kelley v. Drury was followed, 
if not approved. 

Rhode Island.—In Pattison v. Wilbur,’ a discharge under the 
United States bankrupt law was held good against an alien non- 
resident, the contract having been made in the United States, and 
the creditor having moved to Scotland before the bankruptcy. 

New York. — It was early held that if according to the provisions 
of a New York insolvent law or the United States bankrupt law a 
discharge was expressly declared to be a bar, the courts of New 
York must give it that effect.’ 

In Mather v. Bush,” the doctrine that the /ex loct contractus 
ought to govern was fully approved; but later, in Donnelly v. Cor- 
bett,!! and Soule v. Chase,” the court, on supposed constitutional 
grounds, followed the United States cases, and held a discharge ob- 





1 60 Vt. 563 (1888). 4 2 Gray, 43 (1854). 7 151 Mass. 589 (1890). 
2 13 Mass. 1 (1816). 5 g Allen, 27 (1864). 8 10 R. I. 448 (173.) 
8 7 Cush. 15 (1851). 6 100 Mass. 87 (1868). 


9 Penniman v. Meigs, 9 Johns. 325 (1812) ; Murray v. DeRottenham, 6 Johns. Ch. 
§2 (1822). 
* 10 16 Johns. 233 (1812). ll 7 N.Y. 500 (1852). 12 39 N. Y. 342 (1868). 
46 
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tained under a State insolvent law to be no bar against a non-resident, 
even in the State where the discharge was granted. In Pratt v, 
Chase! the same result was reached, but more was said about want 
of jurisdiction than about unconstitutionality. In Phelps v. Bor- 
land,? a discharge in England of a contract made there was held 
no bar in New York against a citizen of New York. 

Maryland. — There is one point which is peculiar to Maryland. 
It was early held, in the case of Larrabee v. Talbott,’ that inasmuch 
as it must be held under the United States cases that all State insol- 
vent laws are unconstitutional as against non-residents, it must also 
be held that a non-resident creditor can come into the State courts 
of Maryland and take from the assignee in insolvency any assets in 
his hands. This apparently continued to be the law in Maryland 
down to 1884, when, in the case of Pinckney v. Lanahan,‘ the court 
held, on the strength of Crapo v. Kelly,® that the statutory title of 
the assignee was good within the State, even as against non-resident 
creditors. 

The necessary limits of this article prevent anything more than 
a cursory reference to a few of the cases in some of the States. 
For the convenience of those desiring to make a study of the sub- 
ject, a list of cases, which is believed to be quite complete, is given 
in a note printed at the end of this article. 

SuMMARY. — The foregoing examination of the cases shows that 
the doctrine has become very generally accepted that a discharge 
will be of no effect (even in the courts of the State where the 
discharge is granted) against a non-resident creditor, unless he 
becomes a party to the insolvency proceedings by voluntary ap- 
pearance and participation in the same, or is made a party by a 
legal service of process, — by which is meant personal service, and 
not merely a publication of notice. 

First Objection to this Doctrine. — It is to be noticed, first, that it 
has not usually been considered necessary, in order to give juris- 
diction to a bankruptcy court, to require any service of process, so 
far as creditors are concerned, except a publication of notice and a 
sending of notice by mail to those of the creditors resident and 
non-resident whose address is ascertained. Under the English 
Bankruptcy Acts and the several United States Bankrupt Acts, 
and under the Massachusetts insolvent law, and I think under the 





1 44.N. Y. 597 (1871). 8 5 Gill, 426 (1847). 5 16 Wall. 610. 
2 103 N. Y. 406 (1886). 4 62 Md. 447 (1884). 
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various State insolvent laws, this his been the only notice con- 
sidered practicable or necessary. 

Second Objection. — Every Bankrupt Act which contains a pro- 
vision for the debtor’s discharge has two chief ends to accomplish, — 
first, a distribution of all the existing property of the debtor; and, 
second, a release of the debtor from his existing obligations. The 
distribution of the property is not necessarily to be an equal or 
ratable one. Certain allowances are made to the debtor and his 
family. Certain claims, ¢.g., those for taxes and wages, are given 
a preference, either for their full amount or for a proportionate 
part. The whole proceeding is an arbitrary act of the sovereign 
power which has for the time being control over the person and 
property of the debtor. The proceeding is designed, not simply to 
secure what seems to be an equitable division of the debtor’s 
assets, but also is intended for the debtor’s benefit, to raise him 
out of a hopeless condition of despondency likely to land him in 
the poorhouse or asylum. The insolvent law seeks to put him 
in the way of retrieving his shattered fortunes and of becoming a 
useful member of society, able to provide for his own support and 
that of his family, and perchance to contribute something to the 
support of the government under which he lives. 

The public benefit which is aimed at is the justification of the 
government for the arbitrary exercise of its power. The proceed- 
ing is had not simply for an adjustment of the relations between 
the debtor and his creditors, but because the whole community in 
which the debtor lives and of which he forms part are interested 
in having him put on his feet again. 

Every member of society stands in certain relations to those 
around him, and has certain capacities of acting towards them and 
with them. Of these relations and capacities some are domestic, 
some are civil, and some are contractual. The sum of these rela- 
tions and capacities constitutes the status of the individual. The 
status of an individual at any particular time is to be determined 
by the court before which his status in any particular becomes a 
matter in issue. But it has generally been considered that the 
status which a person has at the place of his domicile, 2. e., where 
he resides, is to be especially regarded in determining his status 
elsewhere. 

If a person comes before or is brought before a court in the 
place of his domicile, and the question of his status in any partic- 
ular which affects the public welfare becomes a question to be de- 
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termined, it has been generally considered that the proceeding so 
far partakes of the nature of a proceeding 7” vem, that the court, 
after such a publication or sending of notice as has been prescribed 
by the government of that country, acquires jurisdiction to deter- 
mine what the status of that person is; and the decision of the 
court is held to be binding on all the world so far as all the world 
comes into that country, or, rather, comes within the power of 
that government of which the court forms a pari. To illustrate, — 
the marital relation originates in a contract entered into with 
more or less of ceremony and solemnity. Each of the parties 
to the marriage contract acquires a certain relation which forms a 
part of the status of each. How is the legality of this relation to 
be determined, or if need be, how is the relation to be terminated ? 
Must the court have both the parties to the marriage before it, or 
can it, if one is before it, determine the status of that one? It 
would seem now to be quite well established that the court where 
one of the parties is domiciled may, on the application of that 
party, after a publication or sending of notice, acquire jurisdiction 
to grant a divorce even though the other party is out of the coun- 
try and cannot be served with process or compelled to come before 
the court.! Other sovereign powers may not admit the validity of 
the decree; but in the United States other States, under the Con- 
stitution as it is now generally considered, must give it full faith 
and credit. 

Now, what I desire to suggest is that the contractual relation 
in which a debtor stands towards his creditors is a part of his 
status; that the Legislature of the State or country in which the 
debtor is domiciled may, on grounds of public policy, give the 
courts of that State the power to terminate this relation and alter 
this status of the debtor and make it something different from 
what it was. Other sovereign powers may not recognize the 
change of status, but within the power of the sovereignty which 
has declared the debtor’s status, this status must be recognized, 
and effect given to it. The doctrine which I have enunciated 
or attempted to enunciate is not without the support of recent 
authority.? 

It would seem to be on this theory alone that a discharge in 





1 Black on Judgments, vol. 2, sec. 925. 
2 See Black on Judgments, vol. 2, sec. 807, and cases cited ; Pennoyer v. Neff, 95 
U.S. 714, 722, 734- 
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bankruptcy under the United States bankrupt law can be properly 
held binding within the United States on alien non-residents not 
served with any process, 

According to this doctrine, a discharge of a debtor under a State 
insolvent law ought to determine the status of the debtor within 
the State granting the discharge, or at least while he is within the 
power of the State courts of that State; and it ought to be a good 
bar to any action, even by a non-resident creditor who comes into 
the State, and who, by going into the State courts, subjects himself 
to the power of the State and puts the State to expense on his 
behalf. 

It follows also from the foregoing that the courts of the United 
States sitting in the State where the discharge is granted (and 
where in their common law proceedings they ordinarily act accord- 
ing to the State law) ought to recognize the status which the 
debtor has acquired under the laws of that State. The question 
is not the ordinary one of expediency or comity; it is a question 
of interfering between the individual citizen and the government 
to which he owes the most immediate allegiance. It is in effect 
saying to the debtor, “ Your State government, to be sure, has de- 
creed that you shall have on your native soil a certain status; but 
this court will not recognize this status, because there are persons 
in other States who did not assent to the decree, and this court 
considers their rights as paramount to the rights of the community 
in which you live. 

Third Objection.— The doctrine of the non-effect of a discharge 
as against non-resident creditors is not in harmony with the other 
rules which are applied to insolvency cases. As already stated, one 
chief end of a State insolvent law is to make distribution of the 
debtor’s existing assets. To accomplish this, the State authorizes 
an arbitrary seizure of the same, and transfers the title or right to 
administer to a public officer, called usually an assignee. There is 
the same exercise of arbitrary power in this seizure of the debtor’s 
property that there is in the determination of the debtor’s status 
and the giving him of a new status. If the State has power as 
against non-resident creditors to do the one, it would seem to follow 
that it has power to do the other. 

That it has power to seize the property and hold or distribute it 
even as against non-residents is generally conceded. In Maryland 





1 See Bump on Bankruptcy, 9th ed., pp. 727, 746. 
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it was supposed for a long time that the State did not have this 
power; but now even there the power is exercised.! 

If a State in the exercise of its sovereign power may on grounds 
of public policy seize the existing property of a poor debtor and 
say what shall be done with it, why may it not also, in the exercise 
of the same power and for like reasons, say what shall be done 
with the after-acquired property of the debtor, even to the extent 
of freeing it from the claims of any existing creditors, resident or 
non-resident? Other States, to be sure, may not give such laws any 
extra-territorial effect; but that need not prevent the State from 
freeing the debtor and keeping him free while he remains upon his 
native soil and within the power of the State government. 

The present jurisdictional doctrine as I trace it owes its origin to 
the language of Judge Johnson in Ogden v. Saunders,” where he 
says, in substance, that proceedings in insolvency are judicial in 
their nature, and that all parties whose rights are affected are en- 
titled to a hearing. This language was repeated and enlarged in 
Baldwin v. Hale,? and has been repeated in many cases in the 
State courts as decisive of the whole question. 

No consideration of the accuracy of this language has been had, 
so far as I am aware; but it has always been accepted by the 
courts without question or criticism. I desire now to suggest that 
the language used by Judge Johnson may have been pushed farther 
than he intended that it should be. If the head-note in Ogden v. 
Saunders truly indicates the scope of Judge Johnson’s views, he did 
not mean to say that a discharge granted under a State insolvent 
law could not be a bar against a non-resident creditor in the courts 
of the State granting the discharge. 

I desire further to suggest that the doctrine that proceedings in 
insolvency are essentially the same as personal actions, so that the 
same service of process is required in order to give jurisdiction, is 
altogether erroneous. 

I have already fully explained how it is that the question of a 
debtor’s discharge is a question as to his status, the determination 
of which is in the nature of a proceeding 7” rem. Let us examine 





1 Pinckney v. Lanahan, 62 Md. 447 (1884). See Crapo v. Kelly, 16 Wall. 610 
(1872), in which it was held by the United States Supreme Court (two judges dissent- 
ing) that a statutory assignment, under a State insolvent law, of property actually 
within the State was good even as against a non-resident creditor. Geilinger v. Phi- 
lippi, 143 U. S. 246, is to the same effect. 

2 12 Wheaton, p. 366. 8 1 Wall. p. 233. 
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now a little further, and see if the reasons which require service of 
process upon a defendant in a personal action apply to the case of 
an insolvency proceeding having for its end the granting of a dis- 
charge to the debtor. A personal action by a creditor against his 
debtor has for its chief, if not for its sole, purpose the enforcement 
of the individual rights of that creditor against the debtor. The 
public have no particular interest in the controversy. The debtor 
is entitled to be heard before a judgment is rendered, because he 
may have some defence which will show that the plaintiff is not 
really a creditor at all. If he is not before the court and has no 
legal notice, the court cannot pass any just decree. But when we 
come to an insolvency proceeding we come to a proceeding in 
which a decree is to be made on grounds of public policy, to pro- 
mote a public benefit. If a non-resident creditor has a particular 
interest which is in conflict with the public welfare, the court, 
acting under power from the State, may say that the private in- 
terest shall give way. 

Possibly some one will object to this, and say that it will violate 
the rule that private property shall not be taken without compen- 
sating the owner. The answer to this is that the claim of the 
creditor against his debtor is not an absolute and unconditional 
one. It may fairly be assumed that every man, when he lends 
another money without security, or sells him goods on credit, 
and becomes his creditor, does so with more or less of appre- 
hension that his debtor may become bankrupt and fail to pay 
him. 

The insolvent laws, as well as all the other laws existing and in 
force when the contract is made, form a part of it, or at least gov- 
ern it, so that if the debtor becomes insolvent and is granted a dis- 
charge, that only has happened which the parties at the outset must 
have contemplated as possible. Still further, there is no impera- 
tive reason, so far as the debtor’s discharge is concerned, why each 
creditor should have notice. If all the existing property is divided 
without notice to a creditor, that indeed may be a hardship; but it 
is well settled that the court has jurisdiction to divide the property 
even as against non-residents. But in granting the discharge the 
relations between the non-resident creditors and the debtor are not 
brought into dispute. The non-resident creditors may be assumed 
to have valid claims. If they have notice and come into court, they 
can say no more than that they have valid claims. What they may 
say or may not say as to their own claims will not be of assistance 
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to the court in rendering its decree. The decree is to be rendered 
upon considerations entirely apart from the validity of these par- 
ticular creditors’ claims. The non-resident creditors might, to be 
sure, if they appeared, suggest to the court that the debtor ought 
not to have a discharge, because he has concealed a part of his 
assets or been guilty of some other fraud; but this would be a sug- 
gestion based on grounds of public policy, and the court in making 
its decree may rely upon the assignee and the creditors who have 
appeared to make this suggestion, if it ought to be made. In any 
aspect of the case, then, there is a wide difference between insol- 
vency proceedings looking to a discharge, and a personal action to 
enforce an individual right. [he one is a proceeding 7” rem or 
quast in vem, and the other is 2” personam. 

Fourth Objection. — The doctrine now accepted by the courts in 
very many instances works great hardship, and has the effect of 
entirely defeating the purpose for which the insolvent law was 
passed. The creditors who form a part of the community in which 
the debtor resides, while they are forced to accept a dividend in 
full satisfaction of their claims, nevertheless are deprived of the 
hope of any future benefit which might result from the debtor’s 
being given a chance to start again. The debtor, instead of being 
able to work with some hope of success for the benefit of those 
around him, is put in bondage to his unfriendly non-resident cred- 
itors. He must work out his debts to them before he can begin to 
have any benefit from his discharge. In very many cases this 
means that a debtor will never have a chance of starting again, and 
must continue in the state of despondency from which the insol- 


vency law intended to relieve him. 
Hollis R. Batley. 
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REGISTRATION OF TITLE TO LAND. 
I. 


RECENT article by Mr. H. W. Chaplin! has stated with 
great clearness and force the insecurity of our present 
method of transferring the title to land. The author, however, 
left to another the task of describing such a method of transfer as 
should be free from the defects he pointed out. The problem of 
a safer and more perfect system has lately been considered in 
several States. New York, Massachusetts, Illinois, Minnesota, 
Indiana, and probably other States, have appointed committees or 
commissions to consider the matter; and, except in New York, 
there seems to be a consensus of opinion that the “ Torrens 
system” of registration of title, so called, can alone afford relief. 
Let me, then, briefly describe this system. 

The essential feature of the Torrens system is this: that title to 
land passes only by the entry of the transfer upon an official regis- 
ter. A deed between the parties is entirely inoperative in so far as 
the legal title is concerned. Land, in fact, becomes as to its title 
entirely like stock in a corporation: it is transferable only,on the 
official books. The owner of land shows his right, not by a deed 
from an individual grantor, but by a certificate of title issued to 
him by the official registrar of titles, in form a copy of the official 
entry, and in every respect like a certificate of stock. In order to 
transfer his title, the owner must bring or send to the registrar 
his certificate, which is then surrendered and cancelled; and after 
the proper entry on the register, a new certificate is issued to the 
transferee, certifying that the land now stands in his name on 
the register. The person in whose name the land stands on the 
register is the legal owner of the land; or, in less scientific, but no 
less accurate, language, the land always goes with the certificate. 

For example, let us suppose that John Smith is the registered 
owner of a parcel of land, and that he wishes to convey it to 
Thomas Jones. He executes a deed of the land, as now, to Jones; 
but that does not pass title to the land. He gives Jones also his 
certificate of title. Jones goes with these two instruments to the 





1 Record Title to Land, 6 Harvard Law Review, 302. 
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registrar, surrenders the certificate, and delivers up the deed. 
Acting upon the authority of the deed, the registrar cancels upon 
the register the entry of Smith’s title, enters upon another page 
the title of Jones, and issues a new certificate to Jones. The legal 
title is now in Jones. If Smith wishes to convey to Jones only 
part of his land, the surrender is made, the entry of title in Smith 
is cancelled as before, a new entry of title in Jones as to the 
portion conveyed is made, and a new entry is also made of title 
in Smith to the part unconveyed; and a certificate is issued to 
each, covering the land entered as his. The old certificate is thus 
exchanged for two certificates, which together cover the whole 
parcel. 

If some legal estate in the land less than a fee simple is created, 
that fact is entered upon the official register and upon the certificate 
of the owner in fee, and the owner of the lesser estate also gets a 
certificate stating his right. A mortgage, for instance, is created 
by entry of the incumbrance upon the register and upon the 
owner's certificate, and a certificate of the mortgage is also issued 
to the mortgagee. An easement or a life estate is created in 
the same way. A mere equitable interest, however, is not so 
created; for the register purports to deal solely with the legal title. 
But one who has an equitable interest in land may prevent transfer 
of the legal title to a purchaser for value without notice, and in this 
way fully protect his right, by entering upon the register a caveat, 
or caution, setting forth briefly the nature of his claim. The legal 
owner may remove the caveat by litigating the question and obtain- 
ing a judgment in his favor, and, on the other hand, the claimant 
must take seasonable steps to enforce his claim. A legal lien 
upon land, such as an attachment, judgment lien, or mechanic’s 
lien, is secured in the same manner; to wit, by entry upon the 
register of a claim, to be enforced or removed by subsequent 
proceedings. 

The fact that the title to land is always in a registered owner 
makes a Statute of Limitations unnecessary; for as no party could 
acquire an apparent but invalid title to which after the lapse of 
time his right ought to be protected, the whole justification for a 
title by lapse of time is lacking. It is accordingly provided by 
the Torrens system that title by prescription shall be abolished. 
This at once puts an end to the acquisition of easements by 
prescription. 

The devolution of land upon the owner’s death is much sim- 
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plified. The certificate of title goes to a realty representative, ap- 
pointed by the probate court, — usually the executor or adminis- 
trator. After the estate is settled, distribution of the real estate to 
heirs or devisees is ordered by the court, and upon surrender of the 
old certificate by the realty representative, entry of title is made 
and new certificates are issued, according to the terms of the court’s 
order. 

Such in its general outlines is the Torrens system. There is no 
magic about the process by which it secures the land to the regis- 
tered owner. It is not in any sense what it is sometimes called, — 
a system of guaranteeing titles. Neither the State nor any indi- 
vidual becomes a guarantor of possession to the certificate-holder ; 
he keeps the land against all claimants because it passed to him by 
the entry on the register, and is therefore his land. 


II. 


One defect in the present record system pointed out by Mr. 
Chaplin is the possibility of fraud and personation; let us see how 
the difficulty is met under the new system. If it is proved that 
title has been entered in an innocent purchaser because of a forged 
deed and the surrender of the prior certificate, two courses are pos- 
sible, and each is adopted in some jurisdictions that employ the 
Torrens system: the one course is to give the land to the holder 
of the new certificate; the other to give it back to the true owner. 
If the latter course is adopted, an exception is created to the gen- 
eral rule that the land follows the certificate; if the former, an 
exception is introduced to the principle of the common law that 
no innov. nt party shall lose a right because of a forgery. Injus- 
tice must, therefore, be done to one party, and this particular ob- 
jection to the record system is not entirely removed; and in fact 
no system is conceivable in which loss by forgery and personation 
can be prevented. But it is possible to render fraud of this sort 
extremely difficult, and this is done by the Torrens system. Two 
important safeguards are introduced. First, the surrender of a 
certificate must be made; and to fulfil this requirement the forger 
must either get possession of the true certificate, or forge an in- 
strument precisely like it. Second, the registered owner may, if 
he chooses, sign his name upon the page of the register that con- 
tains the entry of the land to him; and in that case the forgery 
must be so skilfully done as not to be discoverable upon comparison 
with the genuine signature. It is possible in such cases to com- 
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pensate the party who loses his land; and this is usually done. 
A certain small amount is paid on each transfer, which goes into 
a fund; and out of this fund any one who has lost his land without 
being chargeable with laches receives compensation.! 

Another class of difficulties referred to by Mr. Chaplin arises 
upon the death of an owner of land, — doubts, namely, as to the 
true heir, or as to the validity of a partition among heirs, and 
title arising upon the production of a will after the lapse of years. 
These difficulties are cured, in the Torrens system, by the pro- 
vision for a realty representative and final distribution by order 
of court. The acquisition of rights by prescription, as has been 
said, is impossible under the Torrens system, and thus a most 
annoying source of defect is removed. ‘The interpretation of the 
description of land in a conveyance is a matter that cannot be made 
certain by any method of transfer. The most that can be done is 
to simplify the descriptions and make them as clear as possible. 
This is accomplished by the provision that each entry of title shall 
bé accompanied by a plan; and in addition to this, the fact that 
the entries are indexed according to the location of the land also 
tends to secure accuracy. 

The other defects pointed out by Mr. Chaplin fall into another 
class. They are due to informalities in the deed, to latent inca- 
pacity to convey, like insanity, or to estoppel by deed. Such 
defects disappear under the Torrens system. The conveyance is 
not effected by the deed, or by any act of the party, but by entry 
on the official register; and this entry has been regularly made. 
The former owner has therefore lost his land; and though he has 
a right to demand a reconveyance from his immediate grantee, 
this right does not affect a purchaser for value without notice. 
Nor is it just that it should. The hardest case is that of a 
lunatic; having made a conveyance while of unsound mind, he 
is properly allowed a right to attack the conveyance. But an 
innocent holder has at least an equal right, on grounds of natural 
justice, to keep the land. To give the land to either party de- 
prives the other of it; and it is quite equitable not to allow the 
lunatic, by whose act the difficulty arose, a right to the land, but to 
remit him to his action iz personam against the party who dealt 
with him. In this respect the result reached under the Torrens 
system is the juster one. 





1 This method is now in operation in England to indemnify persons to whom certi- 
ficates of stock in a corporation have been issued by the corporation upon a forged 
power of attorney. 54 & 55 Vict. ch. 43. 7 
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Besicles the dangers of defect in the title, stated by Mr. Chaplin, 
there are other serious objections to the present record system. 
Such objections are the expense of a fresh examination of title at 
each transfer; the delay in effecting a transfer, made necessary by 
this examination; the reduction in market value of land caused 
by this expense and delay; and the alarming multiplication of 
records, caused by the necessity of keeping in active use the rec- 
ords of all deeds from the first settlement of the country. “No 
way is perceived,” says the Illinois Commissioners,’ after stating 
these objections, “ by which the present system can be retained, 
and these defects removed.” But the Torrens system puts an end 
to them all. 

This is not an untried system, nor is it, as has often been said, 
one which can be successful only in new countries. On the con- 
trary, it has long been in use in several of the countries of Europe. 
Its history is briefly stated by the Illinois Commission : ?— 

“This system has been in operation for over a century in 
Prussia, Bavaria, and other European States, notably in Hamburg, 
where it has been used for upwards of six hundred years. It has 
been in use since 1858 in South Australia,® since 1861 in Queens- 
land, since 1862 in Victoria and also in New South Wales, since 
1863 in Tasmania, since 1870 in New Zealand and in British Col- 
umbia, since 1874 in Western Australia, since 1884 in Ontario, and 
since 1885 in Manitoba. 

“So far as your Commissioners have been able to learn, the . 
system has given general satisfaction to the landowners of every 
country where it has been tried. One country after another has 
adopted it, each with uniform success. Wherever it has been tried, 
it is in actual use to-day. 

“Tn 1875 this system was put into operation in England; but a 
comparatively small part of landowners have as yet availed them- 
selves of its benefits. The Register-General in England reports 
that the number of registered owners is steadily increasing, and 
that the manifest advantages of a registered title are gradually 
overcoming the deep-rooted opposition of the English landowner, 
to having his title a matter of public record.” * 





1 Report of the Land Transfer Commission, p. 2. 

2 Report, p. 3. 

8 Where it was introduced by Sir R. R. Torrens ; hence the “ Torrens system.” 

* The Commissioners seem to be in error in implying that the system has been in 
use in Prussia for a long period. It was introduced into that kingdom in 1872, after a 
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It may be proper to point out, to those who fear the possible 
effect of such a system upon the substantive law of property, the 
striking similarity of the Torrens system, so far as the passing of 
title goes, to the system of copyhold tenure in England. Holding 
by copy of court-roll and holding by certificate of entry in an 
official register are closely analogous. It may therefore console 
the conservative to reflect that the substantive law of property 
applied equally to land held in freehold and to land held in copy- 
hold tenure, and that the almost entire absence from the reports 
of suits involving title to copyhold land shows that disputes as to 
the legal title of such land were extremely rare. 


Ill. 


I have not yet spoken of the subject which in discussions of the 
Torrens system is usually treated first; namely, the method of 
bringing about the change from the old ways to the new. It seems 
to me to be a subject of quite subordinate importance. If the 
result is desirable, we shall not be at a loss to devise means to 
reach it; while if the result is deemed disadvantageous, no means 
to it, however seductive, should sway our judgment and induce us 
to attempt it. The point to be determined, therefore, is not what 
method is best to bring about a registration of land-titles, but 
whether such registration is or is not desirable. 

But though of subordinate importance, the question of method 
is in itself well worth considering; though it is of course impos- 
sible, within the limits of this article, to do more than state in out- 
line the various plans proposed or in operation. These plans may 
all be resolved into two,—- one looking to an immediate attain- 
ment of the new order of things; the other reaching it gradually, 
after a lapse of time. The former is the method in vogue in the 
Australian colonies, and may be called the Australian method; 
the latter is recommended by the Illinois Commission; and the 
English and Canadian Acts allow a choice of the two methods. 





successful test in Riigen and Pomerania. ‘‘ The practical results obtained in Prussia 
appear in some respects to be even better” than those obtained in Australia. See an 
article entitled “ Registration of Title in Prussia,” 4 Law Quarterly Review, 63. A 
somewhat similar system was in operation in the Netherlands before the time of Napo- 
leon, and still exists in the Dutch settlements of South Africa. 2 Law Quarterly 
Review, 341. According to the method there prevailing, the deed is registered in 
court, and has the effect of a judgment iz rem, — valid against all the world. The 
same method prevails in London, according to the custom of that city. Bohun, Privi- 
legia Londini, 241. 
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The Australian method, then, contemplates the issuance to the 
applicant of a certificate which is from the beginning such a docu- 
ment as I have already described. The owner of land applies to 
the registrar to have his land entered in the official register, and 
at the same time brings in his title-deeds and other evidences of 
title. The title is thereupon examined by an official examiner, and 
if passed by him, the applicant is registered as owner. If the title 
is rejected by the examiner, the applicant is in some colonies 
allowed an appeal to a court of law; or the title is registered as 
subject to certain defects, and what is called a qualified certificate 
issued. If the absolute certificate is issued, the registered owner is 
henceforth the only legal owner; in short, the Torrens system is in 
full operation, so far as that land is concerned. 

This method may evidently give rise to difficulty. In spite of 
the vigilance of examiners and the learning of courts, a certificate 
might be issued to applicant A, though the legal owner of the fee 
was in fact B; and B, not being a party to the proceedings, would 
not be concluded by them. Yet the certificate is conclusive, and 
the legal title now in A; what can be done? B may of course get 
the land from A, if he can; but it has probably been passed on toa 
holder for value. The only satisfactory remedy is against the State, 
whose officials have committed the error. Accordingly one whose 
land has been entered on the register to another’s credit may recover 
its value from the State; and in order to indemnify the State, every 
applicant pays a certain percentage of the value of his land to an 
‘assurance fund,” from which such claims for loss of land are paid. 
Compensation to owners who have lost their land is therefore 
a necessary feature of this method; and an assurance fund is 
universally provided, though experience shows that demands upon 
it are extremely rare. 

Where the other method of attaining the Torrens system is 
adopted, the applicant asks the registrar to enter upon the register 
merely the fact that he is seised of land claiming legal title. He 
is therefore required to prove only Jona fide seisin; and upon proof 
of this a certificate is issued to him, expressly subject to all claims 
upon the land that existed at the date of the original entry of title. 
The certificate, in other words, confers upon the applicant no greater 
title than he previously possessed. The land is henceforth trans- 
ferred according to the Torrens system; but instead of confer- 
ring absolute legal title, registration of ownership confers such 
title only as the first owner had. If at the time of the first 
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entry a paramount title existed, it is not at all affected by these 
proceedings. 

This method, then, does not at once accomplish the desired 
result. It reaches the Torrens system only if the title is good at 
the time of the first entry, or afterwards becomes so. But the 
merit of the method is this, that it may be combined with processes 
already existing in the law to bring about the same result which is 
immediately but more violently reached by the Australian method. 
This possessory method, as it may be called, keeps the title as good 
as it was at the beginning; the proceedings mentioned in Mr. 
Chaplin’s article, and especially the Statute of Limitations, finally 
perfect the back title. The Statute of Limitations makes a title 
good; the possessory method keeps it good; and the two com- 
bined result in a title as absolute as that obtained by the 
Australian method. This result is attained by a provision that no 
action for the recovery of land shall be brought by a paramount 
owner more than a specified time after issue of the possessory cer- 
tificate. When that period has elapsed, the certificate becomes 
therefore absolute. : 

If the present Statute of Limitations were retained, the result 
would be deferred for twenty years or more; though meanwhile 
there would be considerable improvement on the present system. 
But so long a period is unnecessary in these days of steam and 
electricity ; if twenty years was a just period a century ago, a much 
shorter time would not be unjust to-day. It is quite possible also 
to abolish the exceptions for disability in the statute, or at least 
those for absence and coverture.!_ The Illinois Commission recom- 
mend a five-year period of limitations, without exception for dis- 
ability, giving the owner of a future interest a right, by filing 
a notice within five years, to bring suit upon the vesting of his 
cause of action. The result of their proposed method would be to 
make every certificate absolute in five years after the first entry of 
the land, unless meanwhile notice of an adverse future interest had 
been filed. 

Certain advantages are gained by the adoption of the possessory 
method. There is no loss of title by mistake of the registrar, no 
action against the State, no need of an assurance fund, and no 





1 In England, the period of limitation is now twelve years ; the only disabilities are 
infancy, coverture, and lunacy ; and thirty years is the utmost allowance for these dis- 
abilities. 37 & 38 Vict. ch. 57. 
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exhaustive examination of title. The expense of a first entry is 
therefore small. Another important consideration is this, that it is 
merely an extension of methods of dealing with land which are now 
in operation. On the other hand, the Australian method has the 
advantage, not to be lightly esteemed, of immediate and absolute 
certainty of title; and this advantage, in the minds of many 
eminent authorities outweighs all the others. 

Foseph H. Beale. 
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HUNTINGTON v. ATRILL IN THE SUPREME CourT. — A note in our October 
number referred to the decision of this case in the Judicial Committee of 
the Privy Council. On December 12 Mr. Justice Gray, on similar facts, 
delivered the opinion of the United States Supreme Court to the same 
effect. 

A bill was filed in the Circuit Court of Baltimore city to set aside a fraud- 
ulent conveyance of stock, and to charge the stock with a judgment recov- 
ered against Atrill in New York upon his liability as a director in a New 
York corporation, under the statute providing that on any false material 
representation the directors should become personally liable for all debts of 
the corporation contracted while they were directors. The demurrer to 
the bill was, as far as the judgment in New York was concerned, on the 
ground that a judgment for a penalty could have no effect in another State ; 
and this was the ground taken by the Supreme Court of Maryland. 

The case comes to the United States Supreme Court on a writ of error, 
raising the federal question whether the decision of the Maryland court does 
not violate the provision of the Act of Congress of May 26, 1790, to the 
effect that the record judgments rendered by a court of any State shall have 
such faith and credit given to them in every court in the United States 
as they have by law or usage in the courts of the State where they are 
taken. 

The principal question discussed, — the proper meaning of the word 
“ penal” in international law, —is treated in the opinion with most satis- 
factory clearness and thoroughness. Marshall’s famous maxim, “The 
courts of no country execute the penal laws of another,” has been fre- 
quently misinterpreted, the court says, through the various shades of mean- 
ing allowed to “penal” in our language. It is commonly used to include 
the extraordinary liability to which the law subjects a wrongdoer in favor of 
the person wronged, not limited to the damages suffered ; but strictly and 
properly, penal laws are ‘‘those imposing punishments for an offence com- 
mitted against the State, and which by the English and American constitu- 
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tions the executive of the State has power to pardon.” It is the same 
question as whether an offence is in a broad sense civil or criminal, — a 
wrong to the individual or a wrong to the State, — according to Black- 
stone’s classification. “The question whether a statute of one State, which 
in some aspects may be called penal, is a penal law in the international 
sense, so that it cannot be enforced in the courts of another State, depends 
upon whether its purpose is to punish an offence against the public justice 
of the State, or to afford a private remedy to a person injured by the wrong- 
ful act.” Therefore, though the statute in question, as it imposes a burden- 
some liability on the offenders, may be called penal in the sense that it is to 
be strictly construed, it is as to the creditor clearly remedial, relief being at 
his suit only, and limited to the damages suffered. 

The Chief Justice dissents, holding the court has no jurisdiction, as it was 
for the Maryland court to determine whether the enforcement would in- 
volve the penal laws of another State ; and State courts do not adjudicate 
the question of statutory delicts at their peril. No authorities on the point 
are quoted by the Chief Justice, and his short remarks can take off very 
little from the weight of the decision. The majority agree fully with the 
decision of the Privy Council, which they quote at length with approval, 
that the question of whether a statute is penal is not in any sense local, but 
one to be decided by the court where the remedy is sought. The Chief 
Justice goes on to say that full faith and credit were given to the judgment, 
since it was admitted in evidence. Here, too, he is content to let his state- 
ment stand on its own merits. But the provisions of the Constitution of the 
United States, as the court says, are to be read in the light of established 
principles ; and, against the dissenting judge’s bare statement that the Act 
of Congress was satisfied by merely treating the New York judgment as 
evidence, the majority opinion quotes many cases to show that, while there 
are certain limits to the effect to be given foreign judgments (they are not, 
for instance, on the footing of domestic judgments, and to be enforced 
by execution), yet, when duly pleaded and proved in the courts of another 
State, “they have the effect of being not merely prima facie evidence, but 
conclusive proof of the rights thereby adjudicated.” 





LEGITIMATED CHILDREN AS HEIRS AND DevisEEs. — At last, in Zn re 
Gray’s Trust, [1892] 3 Ch. 88, the English courts have advanced to the 
third, and probably their last, position in the long-disputed question of the 
rights, as heirs and devisees, of children illegitimate by the law of England, 
but legitimated by the law of the country which saw their birth. 

The testator bequeathed a portion of his estate, real and personal, to the 
children of his son. His son, domiciled in the Cape of Good Hope, had a 
child by a woman out of wedlock. Subsequently he married the woman. 
By the Roman-Dutch law of the Cape, this child, although antenatus, was 
legitimated for all purposes by the subsequent marriage. In England, of 
course, a child anéenatus is not legitimated by the subsequent marriage of 
its parents. The question arose as to the child’s taking the realty. To 
take he must be legitimate. But legitimate by what laws? 

The questions at one time were whether legitimacy was a personal in- 
cident, — a quality of the status of the individual following the law of his 
domicile, — and whether one country should recognize, by the comity of 
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nations, the laws of another country as to status. Those are now settled 
in the affirmative, and are to-day not in conflict. The controversy to-day 
is, Shall the law require, in addition to legitimacy (a matter settled by the 
law of the domicile), the other element, — that the person in question be 
legitimate in the certain way prescribed by the law of England ? 

There are four forms in which the question arises : (1) May such legiti- 
mate child take personalty under the description of “child” in a will? 
(2) May he take personalty as next of kin to an intestate? (3) May he 
take realty under the description of *‘ child” in a will? (4) May he take 
realty as heir to an intestate? The first was settled in the affirmative by 
Jn re Andros, 24 Ch. Div. 637 (1883) ; the second in the affirmative by 
Jn re Goodman’s Trusts, 17 Ch. Div. 266 (1881); and the fourth in the 
negative by Doe d. Birtwhistle v. Vardill (1839). The third is now decided 
in the affirmative, and is the principal case. 

The principle of international law on which the first three rest is equally 
applicable to the fourth, and would prevail in that case were it not for the 
peculiar feudal quality of common law land, with its tenures and its heirship. 
That principle is, that those laws of a State which apply to the capacity and 
personal condition, that is, the status of its citizens, attach to and go with 
them, and will be recognized by foreign States. Legitimacy is a matter of 
status. 

In devises its application is simple. The will reads, ‘‘ to children.” The 
rules of construction of wills do not vary the terms, but simply say the legiti- 
mate children shall take. What children of a particular person are legiti- 
mate depends upon the law of his domicile. 

If the case be one of intestacy, a distinction is to be taken between per- 
sonalty and realty. Bearing in mind the different starting-points of the laws 
for the inheritance of realty and personalty, the reason for the difference 
appears. The heir to realty was one who should be upon the land, and 
bear its burdens as a feud, and take its profits. His connection with the 
land was very close. Personalty, however, by the administration of the 
ecclesiastical courts, was on intestacy, as well as in the case of a will, sub- 
jected to the rules of the civil law, with its idea of representation. The 
common law, moreover, looks upon goods and chattels as moving with the 
person. On his death intestate, the next of kin took, through the hands of 
the administrator. The connection of next of kin with the intestate was 
solely personal. Therefore the laws of status of his domicile declare which 
of his children are legitimate. While he who succeeds to realty, on the 
other hand, must not only be legitimate, but he must be legitimate sud 
modo, — legitimate in a certain way; the way prescribed by the law of 
England. 

Since there are these reasons for the negative answer to the fourth case, 
it seems very unlikely that this answer will be changed. Thus all four are 
at last settled, and satisfactorily, even if the fourth go upon a feudal reason. 


( 
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AGENCY — LIABILITY FOR TORT — FAILURE OF SERVANT TO COMPLY WITH 
STATUTE. — A statute of New York provides that any railroad engineer who fails to 
ring the bell or sound the whistle of his locomotive eighty rods before crossing a high- 
way shall be guilty of a misdemeanor. Hé/d, that a charge to the jury was erroneous 
which laid down as a rule of law that failure on the part of defendant’s engineer to 
comply with the statute made the defendant liable to a plaintiff injured thereby. 
Vandewater v. N. Y & N. E.R. R. Co., 32 N. E. Rep. 636 (N. Y.). 

The court say that as the statute imposed a duty on the servant only, his failure to 
comply did not Zer se make the master liable. It is submitted, however, that this is 
beside the mark. Failure to comply with the statute undoubtedly made the servant 
personally liable as for negligence ; and the servant was at the time engaged upon his 
master’s employment. The company was of course not liable as for its own negli- 
gence, because no statutory duty was imposed on it; but it was liable, because respon- 
sible for the acts of its servant. 


AGENCY — MISCONDUCT OF AGENT — RIGHTS OF THIRD PERSONS — NOTICE, — A 
principal in New York supplied his agent with large sums of money, which the agent 
in Maryland deposited with the defendant bank in his own name as agent. This 
money was properly used in making loans upon canned goods, of which he took stor- 
age receipts in his own name as agent, but which he pledged with the defendant for 
his personal benefit. /7e/d, that the knowledge of the bank of the general relations 
between the principal and his agent, coupled with the use of the word “ agent ” on the 
receipts, was sufficient to put the bank upon inquiry, and that it was liable to the prin- 
cipal for the amount realized from the sale of the goods pledged. The agent also pur- 
chased goods with money received by sale of plaintiff’s goods, and took storage receipts 
of the same in his name as agent, and obtained loans upon them for his personal benefit. 
eld, that as the agent had never intended the principal to have these goods, the title 
was never in the principal, and that the bank was not liable for the amounts advanced 
onthem. Zhurber v. Cecil National Bank, 52 Fed. Rep. 513 (C. Ct. Maryland). 

This decision —— to be correct on principle, although the reason for the second 
point is highly technical. 


BILLS AND NoTES — ANOMALOUS INDORSERS— EXTRINSIC EVIDENCE. — Where 
a note was made by a corporation, and before delivery the directors signed their 
names on the back, adding the words “ Board of Directors,” — he/d, that between the 
original parties and any holder having notice of the circumstances, extrinsic evidence 
was admissible to show that it was the understanding of the parties that the directors 
by their indorsement incurred no personal liability, but merely bound the corporation. 
iline v. Bank of Tescott, 31 Pac. Rep. 688 (Kansas). 

For the authorities on this question, which are somewhat in conflict, see Daniel, 
Negotiable Instruments, § 418. The following are in accord with the principal case : 
32 Md. 327; 4 Col. 90; 7 Hun, 367; 49 Mo. 314; 5 Wheat. 336; 66 Cal. 451. But 
see, contra, 17 Ohio St. 125; 9 N. Y. 571. 


ConFLict oF Laws — EXEMPTION OF DEBTOR — PROPERTY IN ANOTHER STATE. 
— Where a creditor and a debtor are residents of the same State, a court of equity of 
that State will restrain the creditor from proceeding tn the court of another State to 
reach by garnishment credits due the debtor there, such credits being exempt from 
legal process by the laws of the first State, but not by the laws of the second State. 
Allen v. Buchanan, 11 So. Rep. 377 (Ala.). 

It is usually held in this country that if a creditor is trying to evade the laws of his 
domicile he will be restrained, — as where a debt is due his debtor from a corporation 
having an existence in both States. Keyser v. Rice, 47 Md. 203; Snook v. Swetser, 25 
Ohio St. 516. The doctrine is commonly stated broadly as in the principal case ; but 
if the property were chattels having an actual situs in a —— State, it is hard to see 
on what theory a court of equity could interfere. It would really be enforcing the 
exemption laws of its own State in a foreign State. 


CONSTITUTIONAL LAW — EsTATE BY CURTESY — ABOLITION BY LEGISLATURE. — 
Held, (1) that under the Illinois Married Women’s Act of 1861, which —— that 
the lands of married women and all the rents and profits thereof should remain their 
separate property, under their sole control, and not subject to the husband’s control or 
liable for his debts, the estate of tenancy by the curtesy initiate became a mere expect- 
ancy, instead of being, as at common law, a vested estate. (2) Therefore the Dower 
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Act of 1874, which abolished the estate of curtesy, is constitutional as applied to those 
who, at the time of its passage, had only an estate by the curtesy initiate under the 
Act of 1861. McNeer v. McNeer, 32 N. E. Rep. 681 (IIL). 

The court treats this statutory curtesy initiate as analogous to dower, which it is 
well settled may be abolished by statute. Cooley, Const. Limit. (6th ed.) 441, and 
cases there cited. 


CONSTITUTIONAL LAW — POWER OF LEGISLATURE TO GRANT SOIL UNDER HAR- 
BOR. — By Act of 1869, the Legislature of Illinois granted in fee to the Illinois Central 
R. Co. the submerged lands, being the bed of Lake Michigan, for a mile from the 
shore between certain points, “ Provided that nothing herein contained shall authorize 
obstructions to Chicago harbor or impair the public right of navigation, nor shall 
exempt grantee, its lessees or assigns, from any law regulating rates of wharfage in 
said harbor.” ‘The land thus granted comprised a large part of the harbor of Chicago. 
Heid, that this was a grant which the Legislature had no power to make. The lands 
under navigable waters of the State belong to the State in trust for the public, and the 
Legislature is bound by this trust. Shiras, Gray, and Brown, JJ., dissented. Illinois 
Central R. R. Co, v. State of [linois, 13 Sup. Ct. Rep. 110. 

The court admits that small portions of lands under navigable waters may be 
granted to individuals for wharfage purposes, etc.; but it says that a grant of one 
thousand acres, as in this case, — a grant which gives virtually the whole harbor of a 
great city, — is beyond the power of any Legislature. The right of control over this 
harbor is of too vital importance to the people generally to be a subject of bargain and 
sale by the Legislature. The same principle is at the bottom of this decision as of 
those in which the Legislature is denied the power to grant away its right to protect 
the public health and morals. 


CONTRACTS — CONSPIRACY — ACTION TO RECOVER MONEY PAID ON AN ILLEGAL 
ConTRACT. — At the trial it appeared upon the plaintiff’s own case that the money 
sought to be recovered had been paid by him in pursuance of an agreement with one of 
the defendants, by which the latter was with the money to purchase upon the Stock 
Exchange a number of shares in a projected company, with the sole object of inducing 
the public to believe that there was a real market for the shares, and that they were at - 
a real premium, — whereas, in fact, as the plaintiff and defendants well knew, they 
were not. Aé/d, that such an agreement was an illegal transaction, which might be 
made the subject of an indictment for conspiracy, and that this action, based on such 
an illega) contract, could not be maintained. Scott v. Brown, Dowing, McNab, & Co. ; 
Slaughter & May v. Brown, Dowing, McNab, & Co., [1892] 2 Q. B. 724 (Eng.). 


CONTRACT — PARENT AND CHILD— PRESUMPTION AS TO NATURE OF CHILD’s 
SERVICES. — In an action by a son against his mother’s estate to recover for services 
rendered her by him while living with her after his majority, — he/d (three judges dis- 
senting), that it was error to charge the jury that there was a presumption of law in 
favor of the services being gratuitous. U/rich v. Ulrich, 32 N. E. Rep. 606 (N. Y.). 

By presumption of law, both courts understood a presumption of mixed law and fact, 
—an inference which the jury are by law obliged to make, but which is rebuttable. 
So far as it is possible to extract any definite rule from the books, this case seems to be 
against the trend of authority. It would seem: (1) that from the mere fact of benefit 
received by the parent, the law will never raise a quasi-contract — a promise implied z 
Jaw — to pay; nor (2) will the mere fact of benefit received be evidence of a contract 
implied in fact, — an actual mutual understanding, though not formally expressed, that 
there shall be compensation; (3) it seems to be held in some courts (see Mosteller’s 
Appeal, 30 Pa. St. 473) that even a contract implied in fact will not be sustained, and 
that there must be proof of an express contract ; (4) where the child sets up an ex- 
press contract, it would seem (though the language of the cases is vague) that he has 
not only to sustain the burden of establishing his case, but must meet an initial pre- 
sumption against him. Whether this ought to go as far as a mixed presumption of 
fact and law, —.¢., whether the principal case does not lay down the better rule, — 
guere. See Schouler on Dom. Rel., §§ 269, 274. 


CONTRACTS — PUBLIC PoLICy — AGREEMENT NOT TO CHARGE FRAUD. — An 
agreement contained in a building contract that the architect’s certificates and awards 
shall be final and shall not be objected to for fraud, is binding, and cannot be over- 
turned for fraud on the part of the architect, where it does not appear that the other 
party to the contract was colluding with him. 7w/lis v. Jacson, [1892] 3 Ch. 441 (Eng.). 

The court considers such a contract neither unfair nor against public policy, saying 
that men’s right to make and enforce such contracts as they see fit ought not to be vio- 
lated save for weighty reasons, and that the increasing stringency of building contracts 
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indicates the opinion of those conversant with the matter that it is better to run the 
risk of unfairness than of dispute. 


CONTRACTS — RESTRAINT OF TRADE— LIMITATION AS TO TIME OR SPACE— 
REASONABLENESS. — He/d, that where a covenant in restraint of trade is general, — 
that is, without any qualification, — it is bad, as being unreasonable and contrary to 
public policy; but where it is subject to a qualification of either time or space, and so 
only partial, then the question is whether it is reasonable, and if reasonable, it is good 
in law. He/d, accordingly, that a contract by the defendants with the plaintiff corpora- 

tion, which carried on a business consisting of the manufacture and sale of dye prod- 
ucts, with branches and agents throughout the world, that after leaving the plaintiff's 
employ as agents, the defendants would “ not enter into any like or similar business, 
nor start a business of that kind themselves, nor give information of any kind about 
the business ” for three years, was good, and enforceable in equity. Badische Anilin 
und Soda Fabrik v. Schott, Segner, & Co., [1892] 3 Ch. 447 (Eng.). 

Compare Oliver v. Gilmore, infra, where a contract no broader than this between 
parties occupying a different relation to each other was held bad. 


CONTRACTS — RESTRAINT OF TRADE — PuBLIC PoLicy.— Hée/d, that a contract 
between manufacturers, whereby the first party agrees, in consideration of a percentage 
on the sales made by the second party, not to use his plant for the production of strap 
and “T ” hinges for five years, the contract to be void in case the second party in- 
crease his facilities for the production of such hinges, is void, as against public policy. 
Oliver v. Gilmore, 52 Fed. Rep. oe (Mass.). 

Compare the English case of Badische Anilin und Soda Fabrik v. Schott, Segner, & 
Co., supra, where an equally broad contract between parties occupying a different rela- 
tion from the parties in this case was held good. 


CORPORATIONS — DISCRIMINATING CONTRACTS — PUBLIC EMPLOYMENT. — /eé/d, 
(1) That the passage by a corporation of a by-law forbidding its members from dealing 
with a certain person gives no right of relief to the latter, since contracts in restraint of 
trade are illegal only in the sense that the court will not enforce them. (2) That the 
fact that the business at certain stock-yards is so large that it exercises an influence 
over the business of the whole country does not justify ¢he courts in declaring such 
business public, and in applying different rules to its conduct than are applied else- 
where in similar business. Am. Live Stock Com. Co. v. Chic. Live Stock Exchange, 32- 
N. E. Rep. 274 (IIl.). 

On the second point the court distinguishes Munn v. Jilinois, 94 U. S. 113, on the 
ground that in that case the question was whether the Legislature had power to declare 
a certain business to be of sufficient gee importance to warrant the putting of it 
under public control. The court in the principal case say that this is a question of 
public policy which the Legislature, not the court, is to settle. 

The case of MV. Y. & Chic. Grain Exchange v. Board of Trade, 127 Ill. 153, is dis- 
tinguished, on the ground that there the corporation had voluntarily assumed the 
performance of certain duties towards the public at large, and in so far the interests of 
the public could be protected. 


CORPORATIONS — NEGOTIABILITY OF STOCK CERTIFICATES INDORSED IN BLANK — 
EstopPEL BY NEGLIGENCE. — R bought stock certificates indorsed in blank, and placed 
them in his safety deposit box. W, who used the box in common with R, and had 
access to it, stole the stock and sold it to L, an innocent purchaser for value. He/d, 
that certificates of stock were not negotiable instruments ; that therefore the ordinary 
rule as to stolen property applied, and L took no title; and that under the circum- 
stance, R’s act in leaving the stock indorsed in blank was not so negligent as to raise 
an equity against him in behalf of L, who had suffered as a result of his act. Bangor 
Electric, &c. Co. et al. v. Robinson et al., 52 Fed. Rep. a (C. Ct. Mass.). 

Daniel on Negotiable Instruments (4th ed.), §§ 1708, 1709, is cited with approval on 
the question of the non-negotiability of stolen certificates of stock indorsed in blank. 
There is very little authority in this country on this point. 


CRIMINAL LAW—RIGHT OF ACCUSED TO CHALLENGE JuRORS.— In a capital 
case the judge directed that two lists of the panel of jurors should be made out and 
given to the respective parties, each of whom was required to challenge, without know- 
ing what persons were challenged by the other side. On defendant’s exception to this 
order, held, that it was reversible error, because in a capital case it is the defendant’s 
right to be confronted with the panel of jurors, and to have all challenges made in his 
presence. Brewer, J., dissented, on the ground that there was nothing in the record 
to show that defendant was not present when the challenges were made. Lewis v. 
Onited States, 13 Sup. Ct. Rep. 136. 
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Shiras, J., who delivered the opinion, pe ry stress on the right of defendant to 
be present at every step in the proceedings after indictment found. He said that the 
record did not show affirmatively that defendant was present at the challenging, and 
therefore the court would set the judgment aside. 


EVIDENCE — DECLARATIONS OF DECEASED SHOWING STATE OF MIND OR INTEN- 
TION. — Hé/d, that in a trial for murder by poisoning, evidence that the deceased at 
different times within a short time of his death and before his last sickness threatened to 
commit suicide is incompetent, as hearsay. Siebert v. People, 32 N.E. Rep. 431 (IIl.). 

This decision, handed down on Oct. 31, 1892, follows with approval Commonwealth 
v. Felch, 132 Mass. 22, in ignorance of the fact that that case had been overruled less 
than a fortnight before. See Commonwealth v. Trefethen, 32 N. E. Rep. 961 (Oct. 20, 
1892); and 6 Harvard Law Review, 266. 


EVIDENCE — HYPOTHETICAL OPINION AS TO VALUE OF LAND. — In an action for 
damages by an abutting owner against a street railway company for failure to build a 
railway = plaintiffs land according to agreement, held, that opinion evidence was 
admissible to show what the value of the plaintiff’s land would have been if the con- 
tract had been performed. SBlagen v. Thompson, 31 Pac. Rep. 647 (Oregon). 

This is in accord with the weight of authority; but in New York an opposite rule 
obtains. See 128 N. Y. 455. 


HUSBAND AND WIFE— PRESUMPTION OF SURVIVORSHIP IN PERSONALTY.— A 
and his wife each invested $3,000 in a bond and mortgage executed to them jointly. 
On A’s death, 4e/d, that no presumption arose that either intended a gift to the other, 
and consequently that they took as tenants in common and without survivorship. /# 
re Albrecht's Estate, 32 N. E. Rep. (N. Y.). 

In purchases of realty, it has Sere held in New York that there is a contrary, but 
very slight, presumption; namely, that a tenancy by the entirety is intended. (See 92 
a oe p23 133 N. Y. 308.) The present decision seems sensible wherever married 
women have the same rights in regard to their property as though sole; but the only 
other case on the point appears to be 35 Mich. 425. 


PARTNERSHIP — INCOMING PARTNER — RIGHTS OF PREVIOUS FIRM CREDITORS. 
—C was admitted to the firm of A, B,& Co. He brought no new capital into the 
firm, and it was tacitly assumed that the firm assets and liabilities were to continue 
unchanged. The firm in its new form, being insolvent, made an assignment, giving 
preferences to a debt incurred before C entered the firm. ¢/d, that the assignment 
was valid ; for, as regards creditors, firm property belongs to the firm as an entity, 
and the firm creditors’ right to priority in payment from this fund is unaffected by a 
mere change in the personnel of the firm. eyser v. Myers, 32 N. E. Rep. 699 (N. Y.). 

The court treats the firm as existing as one distinct entity throughout, and holds 
that it is unnecessary to show either that there was a novation at C’s entrance, or that 
the firm, with C as a member, made a promise for the benefit of creditors of the old 
firm (Lawrence v. Fox, 20 N. Y. 268). The case is weakened as an a the 
fact that the firm, unknown to itself, was insolvent when C became a member, two 
years before the assignment. Menagh v. Whitwell, 52 N. Y. 146, is cited with 
approval. 


Quast CONTRACT— PAYMENT BY MISTAKE — DOCTRINE OF PRICE v. NEAL.— 
Plaintiff had indorsed certain paper for accommodation in the belief that it was nego- 
tiable, and that he was thus secured by certain property for which it had been given. 
The paper was discounted by the defendant teak, also in the belief that it was nego- 
tiable; and the other parties failing to meet it when due, plaintiff paid a part, and re- 
fused to pay the rest. The bank sued, and was defeated, on the ground that the paper 
was not negotiable. Plaintiff then sued the bank for the amount which he had already 
paid, basing his claim on the ground that he had paid under the mistake that he was 
secured by the property for which the paper was given. e/d, that he could not re- 
cover. Alton v. First Nat. Bank of Webster, 32 N. E. Rep. 228 (Mass.). 

The decision of this case is clearly right. Its interest comes from the fact that it is 
a decision in addition to that in the case of Fort Dearborn Nat. Bank v. Carter, Rice, 
& Co., 152 Mass. 34, with which the Massachusetts court will be confronted when it is 
called on to pass again on a case like Welch v. Goodwin, 123 Mass. 171, or Merchants’ 
Nat. Bank v. Nat. Eagle Bank, 101 Mass. 281. Holmes, J., in his opinion in the prin- 
cipal case, expressly states that so far as that case is concerned “it does not matter 
whether the mistake was a mistake of fact or of law.” If the point that the mistake is 
one of law is waived, it is difficult to distinguish the principal case, where the plaintiff 
has paid in the faith that he is secured by collateral which goes with a note, from the 
case of the Merchants’ Nat Bank v. Nat. Eagle Bank, where plaintiff paid in the be- 
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lief that it had deposits sufficient to cover the draft; or the case of Welch v. Goodwin, 
where the plaintiff paid in the belief that he was meeting the obligation which was 
really outstanding against him. The principle is the same as that of Price v. Neal. 
(See 4 Harvard Law Review, 497.) As between two parties whose equities are equal, 
the courts will not deprive a defendant of his legal advantage. 


Quast ConTRACT — RECOVERY OF EXCESSIVE FREIGHT. — A railroad company 
contracted with defendant that it would charge to all other shippers a certain rate 
double the charge on defendant, and would pay to him one half of this excess when 
collected. The consideration for the contract was a promise by defendant to build and 
maintain a system of pipe lines along the road. Plaintiff, in ignorance of this arrange- 
ment, paid freight to the company, which paid to defendant the amount agreed on. 
Held, that the contract between the company and defendant was void, as against public 
policy, and that plaintiff could recover, in an action for money had and received, the 
part of the excessive charge which defendant received, for the reason that it was 
“against good conscience ” for defendant to retain this money. Brundred v. Rice, 32 
N. E. Rep. 169 (Ohio). 

The court evidently treated the arrangement between defendant and the company as 
a wrong to plaintiff, so that there was a constructive trust in favor of the latter on 
funds which defendant received under the contract. The difficulty with that view is 
that defendant never in fact received plaintiff's money. That was paid into the gen- 
eral funds of the company, where its identity was lost. Plaintiff could not possibly 
show that defendant received 4%s money. Without proving this, it is submitted that 
no ves can be shown for a constructive trust. 

Another possible theory is submitted. Defendant and the company, having wronged 
plaintiff, were liable to an action of tort. But plaintiff has waived his right to bring an 
action of tort, and has elected to sue in money had and received for the proceeds of 
the tort received by defendant. It is clear that the sum paid to defendant was paid to 
him as the direct fruit of his tort, although it is not plaintiff’s own money. Any objec- 
tion on the ground of the form of action would seem very technical to-day. It seems 
no harder to allow “money had and received” in this case than to allow a plaintiff 
— property has been converted to waive the tort and sue on a count for goods 
sold. 


REAL PROPERTY — ADVERSE POSSESSION. — Where a strip of land was occupied 
for the statutory period under a mistake as to the true boundary line, and without any 
intention to claim title to any land not embraced within the original deed, Ae/d, that a 
title by adverse possession was not obtained. ing v. Brigham, 31 Pac. Rep. 601 

Oregon). 

The , laid down by this case originated in Brown v. Gay, 3 Greenl. 126, 
which was followed in 33 Ala. 38; 28 Mo. 481; 39 Vt. 579; 34 Iowa, 148; and 35 
Kan. 85; but see, contra, 8 Conn. 439; 30 Ohio St. 409; 31 Minn. 81; 73 Me. 105; 69 
Ala. 332; 70 Mo. 372; and 22 N. Y.170. It is submitted that the latter authorities are 
correct. There was, in fact, a claim of title to the actual land, though there would not 
have been except for a mistake of fact. It would follow from the principal case that 
adverse possession can be effective only if it is dishonest. 


REAL PROPERTY — APPROPRIATION OF WATER RIGHTS — MEASURE OF DAMAGES. 
— In an action against the town of Randolph and others, for value of plaintiffs’ water 
right taken by the towns under authority of a statute, 4e/d, that no reduction in damages 
should be allowed for the water which was returned to the stream by percolation, so as 
to become available for mill purposes. The damages to be assessed are not what the 
plaintiffs have suffered merely, but all that will arise in the future as well. The 
amount of water which may be returned in the future cannot be estimated. The defend- 
ants have the right to divert all the water, and may do so. Hence, damages are 
to be assessed on that basis. Allen, Knowlton, and Barber, JJ., dissent, on ground that 
if damages are assessed on the basis given, the plaintiffs will receive compensation for 
the loss of water which they actually will continue to use. Proprietors of Mills v. In- 
habitants of Randolph, 32 N. E. Rep. 153 (Mass.). 


REAL PROPERTY — LEASE VOID UNDER STATUTE OF FRAUDS— TENANCY FROM 
YEAR TO YEAR. — The Minnesota statute requires that all leases of one year or more, 
to begin é# futuro, shall be in writing. Defendant agreed to occupy plaintiff’s building 
for at least one year. He remained more than two years, paying rent monthly. After 
a month’s notice to quit, the landlord brought action for possession. The tenant set 
up the parol lease in order to show that he was entitled to notice as under a holding 
from year to year. /Ve/d, that ‘‘ at no time can a parol demise void under the Statute of 
Frauds be resorted to for purpose of ascertaining the duration of the term.” Johnson 
v. Alberton, 53 N. W. Rep. 642 (Minn.). 
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It is submitted that though the agreement for a lease for years be uot admissible 
— the lessor to show the number of years for which lessee is to hold, it is admis- 
sible to show whether or not there was a payment of rent with reference to a yearly 
holding ; z.¢., whether a tenancy from year to year was created. Compare Doe d. Rigge 
v. Bell, 5 T. R. 471, and note to that case in 2 Smith’s Lead. Cas. 

The language of the court is inconsistent with Doe d. Tilt v. Stratton, 4 Bing. 446, 
where defendant entered under an agreement for a lease for seven years, and it was held 
that at the end of the seven years the contract itself gave defendant sufficient notice 
to quit. 


REAL PROPERTY — WILLS — ADVANCEMENT. — A father gave property by deed 
and will to each of his children except the two plaintiffs, reciting in both deed and will 
that this was all he intended these children to take from his estate. As to the rest of 
his property, he died intestate. The defendants claimed that there was an implied 
devise to them of the residue. e/d, that notwithstanding the words of exclusion, the 
undisposed portion of the estate should be divided among all the children, the gifts pre- 
viously made being treated merely as advancements. /Pi/lips v. Phillips, 20 S. W. 
Rep. 541 (Ky.). 


REAL PRoPERTY — WILLS — ExecuTory Devise. —A testator devised a freehold 
estate to his son for life, and after his death to all children of his son who should reach 
twenty-one, in equal shares as tenants in common. By a subsequent clause, he directed 
that if the son’s estate should be taken in execution for debt, it should cease, and the 
property should vest in the persons who would under the previous limitations be next 
entitled to it. The son’s estate was taken in execution, and the only child who had 
reached twenty-one brought a bill, praying a declaration that she was absolutely enti- 
tled to the whole estate in fee. edd, that although the first limitation to the children, 
coming after the end of the life estate, must be a remainder, so that, being a contingent 
remainder, only those children could take who by reason of having reached twenty-one 
had vested interests at their father’s death, yet the second limitation, since it cut short 
the father’s life estate, was an executory devise, and the estate which vested in the one 
child who had reached twenty-one would open and let in all the children who attained 
twenty-one at any time hereafter. Blackman v. Fysh, |1892] 3 Ch. 209 (Eng.). 


STATUTE — CONSTRUCTION — CORRELATIVE OBLIGATIONS WHICH ARE NOT CON- 
TRACTS. — By Acts passed in 1867 and 1881, the Richmond Gas a op | was required 


to supply gas to the public lamps in the parish of Richmond, and the charge for sup- 
plying such gas was fixed at a certain annual sum per lamp; the lamps to be lighted 
from sunset to sunrise, and the burners used to consume not less than a certain amount 
per hour. During the months of December, 1890, and January, 1891, in consequence 
of exceptional frost, the pipes became blocked with ice, and the supply of gas to the 
public lamps was insufficient. e/d, that the relation between the parties was not a 
contractual relation, but that an absolute statutory obligation was imposed on each, and 
that the corporation of Richmond were bound to pay the fixed annual sum in respect 
of such lamps, notwithstanding the insufficiency of the supply of gas. Jn re Richmond 
Gas Co. and Mayor, etc., of Borough of Richmond, [1893]1 Q. B. 56 (Eng.). 


Tort — NUISANCE— DAMAGE TO REALTY. — He/d, that there is a distinction be- 
tween injuries which affect the air merely by way of noises and disagreeable gases, 
resulting in personal discomfort, and those which injuriously affect the land itself, or 
structures upon it. As to the former, each person living in society must submit to a 
degree of discomfort, depending in some measure upon the circumstances of his environ- 
ment. As to the latter, the owner or occupant of land is entitled to enjoy it free from 
any direct injury which will appreciably affect its value. Hennessey v. Carmony, 25 Atl. 
Rep. 374 (N. J.). 

The Supreme Court of New Jersey adopt, in this case, the distinction laid down by 
roe. Westbury in Smelting Co. v. Tipping, 11 H. L. Cas. 642 (S.C. 11 Jurist N. s. 
7°5)- 


TRUSTS — RESULTING TRUST BECAUSE OF FIDUCIARY’s FRAUD. —A and B agreed 
to buy certain land in common, taking the title in the name of B’s wife as trustee, and 
A gave B two negotiable bonds with which to pay for A’s share. The vendor refused 
to accept the bonds; B then borrowed the necessary money from his wife, and paid 
cash for the land. Afterwards B sold the bonds in his wife’s name, and turned over 
to her the money thus realized. Hée/d, that the wife was trustee of the land for A ; for 
although neither the bonds themselves nor the money netted by their sale was used in 
payment, still, in effect, the money paid was the product of the bonds, because the wife’s 
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advance was made on the bonds as security, with the privilege of selling them for re- 
imbursement. Aid/ v. Pollard, 32 N. E. Rep. 564 (Ill.). 

It is submitted that the court could have made a shorter cut to its decision by say- 
ing simply that a fiduciary must not compete with his principal. 
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Tue Laws or ELectric WirEs IN STREETS AND Hicuways. By Edward 
Quinton Keasbey, of the New Jersey Bar. Chicago: Callaghan & 
Co. 1892. 

“Tr is always interesting to observe the manner in which the courts 
deal with new inventions and apply old principles of law to new condi- 
tions,” writes Mr. Keasbey (who graduated from Harvard Law School in 
1871), in the preface to this really valuable book. Some idea of the rapid 
growth of the law on this subject may be gathered from the fact that Scott 
and Jarnagin, in their work on Telegraphs, written in 1868, refer to the 
rights of abutting owners against companies who erect poles and stretch 
wires along the roads and streets as one of speculation rather than practical 
interest, and cite no cases; and as late as 1883 there had been few, if any, 
decisions upon the question. ‘Ihe chapters treating of the conflict of 
authority upon the rights of abutting owners are the most useful and inter- 
esting of Mr. Keasbey’s book. On the one hand, the Supreme Courts of 
Missouri, Massachusetts, and Louisiana have held that the electric telegraph 
wire is not a new burden upon the land adjoining the highway, on the 
ground that the telegraph is merely a new means of using the old easement 
of communication, — an analogy which seems very artificial. On the other 
hand, the Supreme Courts of New York, New Jersey, Minnesota, Illinois, 
Ohio, Virginia, Maryland, and Mississippi, and such writers as Lewis and 
Dillon, maintain that the telegraph poles and wires are an additional burden, 
for they form no part of the public highway, and, as a means of transmit- 
ting intelligence, are so wholly different from the post-boy and stage-coach 
that they could not have been contemplated by the landowner at the time 
of dedication or condemnation. Mr. Keasbey says it is not yet safe to 
predict which of these two views will finally prevail. The old distinction 
with respect to the title to the land has been shown to be of no value; and 
future judicial opinion, following the rule laid down by the New York 
Court of Appeals in the Elevated Railroad Cases, will be based, it is to be 
hoped, on the question whether the privileges of the abutting owner are 
affected, and the further question, What is the scope of the uses and pur- 
poses of a public street ? 

Whether the electric street railway will occupy the legal position of the 
horse and cable railway is still doubtful; but the most recent decisions 
would lead one to answer in the affirmative. Mr. Keasbey thinks that it 
might tend to a reconciliation of the cases, and the adoption of a uniform 
rule, if the question of new burden were, as Chief Justice Campbell, of 
Michigan, suggests, left on one side, and attention were directed to the 
practical question mentioned above,— whether the rights and privileges 
of abutting owners were injured by the operations of the railway. 
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Any one interested in the application of common law principles to what 
are perhaps the most wonderful of modern conditions, will find in Mr. 
Keasbey’s book a clear and unprejudiced exposition of the conflicting 
decisions upon the subject, and many valuable suggestions as to the future 
trend of the law. G. T. H. 





Soum’s InstirurES OF Roman Law. Translated by James C. Ledlie, of 
the Middle Temple, and of Lincoln College, Oxford; with an Intro- 
ductory Essay by Dr. Erwin Grueber, University Reader in Roman 
Law, Oxford. One volume, pages xxxv, 521. Oxford: Clarendon 
Press. 


It is seldom that a work so admirable comes to hand, — scholarly, scien- 
tific, and original. The name of the author, Prof. Rudolph Sohm, of 
Leipsic, a light in Germany to-day, 2nd recognized as an authority on 
Roman law, insures its character and value. The style, excellent, if a trifle 
brilliant, is reproduced in the translation. Dr. Grueber’s valuable essay, 
giving a history of the study of Roman law in its various stages both on 
the Continent and in England, and of the treatment and evolution of the 
Institutes, is a separate work rather than an introduction or aid to the main 
book. 

To those familiar with the German works it is scarcely necessary to say 
that, based on the Institutes of Justinian, this is an exposition and com- 
mentary of the Roman law in its final rounded and perfected state, moulded 
by the 4x gentium. Professor Sohm gives much space to the growth and 
change of principles and propositions, and, with wise suspense, holds their 
final statement until the later Empire’s refined body of equitable doctrines 
has given its final touch. 

There is a decided departure, not only from the original arrangement of 
the Institutes, but also from their present accepted arrangement. The 
order introduced by A. Heise, and commonly followed to-day, is: — 

1. A general introductory part. 

2. The Law of Things, comprehending ownership and rights over the 
property of others. 

3. The Law of Obligation, including Contracts and Delicts. 

4. The Law of the Family, regulating the relations of husband and wife, 
of parent and child, of guardian and ward. 

5- The Law of Inheritance, Testamentary and Intestate Succession. 

Professor Sohm, asserting that the person is to be taken into account in 
his capacity of holding property only, #. ¢., as a subject or bearer of rights 
of property, and that the family law, on principle, has nothing to do with 
the family relations themselves, classifies as follows : — 

1. The Law of Persons. 

2. The Law of Property. 

3- The Law of Family and Inheritance as the law affecting property as a 
whole. 

Whether this classification is in harmony with the views of the Roman 
jurists, I shall not attempt to say. Dr. Grueber doubts. j.c. 





